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1. This report outlines certain aspects of
Canadian disoiplinary policy in the services during the
period beginning with the outbreak of the First World War
and ending with Canadian partiecipation in the ocoupation

of Germany at the end of the Second World War. The material :

on which the report is based exists mainly in the C.E.F.
records of the Public Archives Records Centre and the
Historical Section, Army Headquarters. Recourse has also
v2en made to information held by the Naval and Air
Eistorians of the Department of National Defence.
Uafortunately, these socurces, although co-operating to the
fullest possible extent, have been unable to provide the
information required for a complete study or.disoiplino in
their respeoctive services.t Similarly, the Office of the
Judge Advocate General, although helpful in many respeots,
has relatively little information on the period under study.
Attention is directed tc the exchanses of oorreapondénae,
on this subject, between D.H.S. and J.A.G. in 1935, 1936
and 1960.2 The lack of complete information on legal
developments in the R.C.N. and R.C.A.F. hes meant that the
bulk of this report is devoted malnly to purely military
aspeots of diseiplinary polioy.

2. The most significant development in




diseiplinary policy durins the period coversd Ly this i

report vas the process by which complete control of
punishment in the Capadian forces passed from Sritish to-
Canadian authorities.” Tnis process began in the First

Jorld War and was comoleted as & result of constitutional
changes in th'e period before the outbrezk of the Second

World ¥ar. By the Statute of ‘Westminster (1951) the

British Parliament officially recognized the virtually
independent status of the Dominions, under one Crown, in

the British Commonwealth of Nations. Additional legislation
was required to implement the military aspects of this

constitutional mile-stone. Accordingly, reociprocal statutes -T.":.’.'.:

were passed by the Commonwealth Parliaments as, for example,
"The Visiting Forces (British Commonwealth) Acts, 1933" of
Canada and the United Kingdom. The provisions of the
Canadian statute applicable to disciplinary policy will be
considered in more detail at a later stage of this report.

It is, however, important to realize from the outset that

the background to changes in diseciplinary policy was
constitutional, rather than military, in character. ’hanges
were necessary in order to bring military practice into

line with a new pattern of Commonwealth relationships;

such modifications had a direct effect upon considerations :
of overall strategy and command. ‘ As will be seen, -tae
translation of essentially Juridical ooncepts into wurkable
formulae for wartime administration was a complicated and,

at times, vexatious process.

THE FIRCT WORLD VAR

(1) Poliocy during the Initial Period, 1914-



3. At the beginning of the First VWorld War '

problems of Canadian disciplinary poliocy were restricted to
the naval and military foreces, since the "Canadian Alr
Foroce" (in rudimentary form) was not formed until the end
of the war.? Naval policy on these matters presented few
difficulties, either initially or later in the conflict,
because the Canadian service was so olosely integrated with
the Royal Navy. Thus, seoction 48 of The Naval Service Aot
of 1910 (9-10 Edward VII, Chap. 43) had expressly provided:
"The Naval Discipline Act, 1866," and the Acts in
amendment thereof passed by the Parliament of the
United Kingdom for the time being in force, and
the King's Regulations and Admiralty Instructions,
in so far as the said Acts, regulations and
instruoctions are applicable, and except in so far
as they may be inconsistent with this Act or with
any regulations made under this Act, shall apply P
to the Naval Service and shall have the same force :
in law as i they formed part of this Act.
At the Imperial Conference held in the following year ‘,.:.',,."-.f._f;-,

British and Canadian representatives agreed that, although i-‘h
E'i-'.‘hl"i-"i'
i st j_:u

the Canadian Government retained exclusive control of its it
own naval service, "training and discipline were to be
generally the same as, and perscnnel interchangeable with,

those otj the Rdyal Navy."5

4. | With this measure of co-operation clearly
established in the pre-war period, Canadian naval discipline
seems to have passed smoothly and uneventfully to & wartime |
basis in 1914. By order in souncil (P.C. 1978) of 1 August
the provisions of the Navael Disoipline Act, 1866, the King's
Regulationa and Admiralty Instructions (subject to the ol
provisos mentioned in the Canadian Act of 1910) were extended
to the "Naval Volunteer Force". Throughout the First World |
Wer the emphasis in Canadian naval effort was applied

towards supplementing the Royal Navy's undertakings ==

rather than developing a distinctively Canadian effort.



This situation conticued long after the war. Indeed, the ;
official historian notes that right up to the Second World
War Canadian ships forme< an "integral part of the British
fleet" in wartme.s The velatively small size of the
Canadian naval contribution, ia terms of manpower, was
possibly another resason way few complicating factors appear

to have disturbed the aduinistration of naval discipline.

5e Although a somewhat similar situation
developed, initially, with respect to Canadian military
partiocipation in the First World Var, the trend towards
greater autonomy was muoch more pronounced. The size of
the Canadian Expeditionary Force, the nature of operations

S AL R e e
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and the resulting heavy casualties all tended to focus
sharper, more coritical eyes on the relationship between
the ground forces of Canada and those of her Allles.
Moreover there were clear signs, before the end of the war,
that Canadians were deeply concerned about the need for
more autonomy and greater contreol over various aspects of

their overseas military organizeiion.

6. The statu: of any Canaiian force serving
abroad was discussed, even before war began, in a telegram
from the Governor-General to the Secretary of State for
the Colonies. His Royal Highness Field-Marshal the Duke
of Connaught pointed out that, under section 69 of the
Canadian Militia Act, the active militia oould "only be
placed on active service beyond Canada for the defence
thereof."! It was also suggested that Canadian regziments
might "enlist as In-.pe:;ial troops" for a stated period;
but the British Government postponed a decision on this
suggestion, pending further developments. Then, on

5 August, the Canadlan authorities dispelled doubts by

o e
P N
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bringing volunteers directly under sections 175 and 176

of the Army Act. The situation was further clarified, on
the following day, by an ordsr in council (P.C. 2068)
providing that "such corps or parts of the Militia as may
from time to time, with the approval of the Governor
General in Council, be named or designated in General
Orders published in the Carada GCazette, be placed on Active

service in canada."a

7. Nevertheless, there appears to have been no

%

attempt to establish, in advance, the precise legal positiom ..
of Canadian troops serving overseas. Mr. Justice R.M. {oo
Dennistoun, who served as Deputy Judge Advocate General

of the Overseas Milltary Forces of Canada from February
1917 to September 1919, afterwards observed: "''hen the
first Canadian Contingent salled from Canada in 1914, there
was much uncertainty as to the status of the force and 6f |
the officers who accompanlied it, and this uncertainty was

not oﬁti‘roly removed until almost the end of the war. n?

The confusion was doubtless due, in part, to lacxk of
information about operational requirements. In the House

of Commons the Minister of Mlilitia and Defence (Colonel

the Hon. Sam Hughes) stated bluntly: "We have nothing
whatever to say as to the destinatlion of the troops once

they oross the water, nor have we been informed as to what
their destination may be."C 1In these circumstances, it
seems safe to assume that problems of disciplinery polioy

dia nof.lloom large in the mds of the Canadian authorities. -
The general position sppears to have been that the C.E.F.
would serve directly under Bricish control and that British

military law would apply directly to Canadian troops.



8. Thic i:preszion was strangthened by Militla

4

Orders issued by the ~djutcnt General on 17 August, containe

iag the following:

para 3. The Canadlian Rxpeditionary Force will
be Imperial end have the status of
Britlash regular trocps.

- - — -

para 9. TFor purposes of discipline all ranks
will be subject to the Army Act, to
King's Regulations, and to such other
ordinances as apply, or may be made 1
to apply to the British Regular Army.
Mr. Justice Dennistoun afterwards oriticized para 3 of ]'*
b
this order as having "no valid author:l.ty".lz He pointed
out that for legal purposes, as stated in the Manual of
yilitary Iaw (1914), "Colonial Forces" inoluded forces
of a Dominion and compriscd two olasses: "the forces
raised by the government of a colony, and the forces raised
in a colony by direct order of His Majesty to serve us
auxiliary to, and in fact to form part for the time being .
of, the regular forces."? The importance of the distinoction

appears in the following gquotation from the lianual of

-T‘-é“'-_ =
b

Military Law (1914): "The first olass of Colonial forces == | |

those raised by the government of a colony - are only

subject to the Army Act when so provided by the law of the
solony and when serving with part of His Majesty's regular
Jorces, and then only so far as the colonial law has not
provided for their government and discipline, and subject
to the exceptions specified in the gener=l orders of the
general officer commanding the forces with whioch they are
serving. The Army l‘ex, hcirever (s. 177), provides that
the colonial law may extend to the forces, although beyond
the limits of the colony where they are raised.”

% Dennistoun commented on the application of



these principles to Cznadion .wobilization in 1914:

The rwobillzation whioch took place at
Valecartier in Auzust and September was
authorized by ordsr-in-gouncil which made
it clear that the Torce being assembled was
not an Imperial or iisguler Forece, but that
it consistad of specially formed units of
the Canadisn liilisia.

The Governnent of Janada had no power
to raise, equip and send overseas a military
force except under the provisioans of the
Militia Act; and while His Majesty might
possidbly have levied troops in Canada to fom
part of his regular forces he did not see fit
to do so.

Until the end of the war the Canadians
were referred to in the London Gazette under
the heading "Regular Forces," though it was
well understood by that time that they were
nothing of the kind.

-

It was difficult to convince the Var

Office that the Militia order which has been
referred to, and which was never revoked, was
ultra vires of the Headquarters which published
it in Augﬁf., 1914, and it took seve years
to do it. g
10. Disciplinary arrangements goveming troops
in Canada were the subject of an order in council (P.C.
701), approved by the Governor General on 31 March 1915.
This instrument gave authority, under section 89 of the

Militia Act, "for the issue of a Warrant to the Acting
Adjutant General, Canadian Militia, or, in his absence, to
the senior combatant officer of the Adjutant General's
Branch present at Militia Headquarters, and not being under
the rank of Colonel in the Militia, to convene General and
' District Courts<ilartial, and to confirm, remit or mitigate
the sentences of any District Court-liartial, and to reserve
for His Majesty's consider.uion the proceedings of any
General Court-Martial.”l? It may be noted, in passing,

that this order in council reflected a long-standing



requirement of British military law, since the Jurisdiotion
of every court martial depends upon the order calling it
into existence == in other words, the convening order issued
by a duly authorized person. The warrant giving authority
%0 convene courts martial stems from the royal prerogative,
exercised in the above instance by the Governor Ganera1.16
The effect of the order in council of 31 March 19515 was
clearly restrioted to Canada, As we shall see (paregraphs
17-20, below), the procedure authorized by the order was

not applied to Canadians serving overseas.

1l. At this point brief reference may be made

to the solution found by the British and French Governments
to the problem of military legal Jjurisdiction. On 15
December 1915 the two governments agreed "to recognize
during the present war the exclusive competence of the
tribunals of their respective Armies with regard to persons
belonging to these Armies, in whatever territory and of
whatever nationality the acoused may be. 17

(11) The Trend towards Greater Autonomy, 1916-18
12, During the initial period of the Canadians!

service overseas, the administration of military law was

~ earried out "solely by the Imperial Authorities acting

through the Army Council and the General Officers commanding
the dirrerent Imperial Commands. nl8 However, during the
summer of 1916 there were signs of growing Canadian

- dissatisfaction with this arrangement. In August, Majore

General J.W. Carson, who occupied a somewhat loosely
defined position as ths‘repreaentative, in ILondon, of the
Minister of Militia and Derence,l9 drew the latter's
attention to a report in the British press of a change in
Australian praoctice. It appeared that the Australian

I’ |
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courts martial held abroad would be "reviewed by a committee
appointed in Australia, with power to recommend remissions.“20
Carson took the matter up with the War Office, pointing out
that "we have all along felt the great importance of reviewing
Court Martial Proceedings of Canadians held in France, and that
in the few instances where we have suggested reconsideration,
we have been met with a very decided 'No'."™ He added that, as
far as courts martial in England were concerned, "we always
make a point of being represented by our assistant Judge

Advocate General."21

33 The War Office took the view that the Australian
report referred to Australian soldiers who had been returned to
their country to undergo sentences, thereby passing out of the
jurisdiction of the British military authorities. The British
communication continued: "... in nearly all cases Courts
Martial for the trial of Canadian soldiers are convened and
confirmed by the Canadian Authorities ... [these] after careful
review by the local Military Authorities, are finally reviewed
and stored by the Judge Advocate General, London, who, if he
considers it desirable, submits cases to the Secretary of

State for reconsideration."?? The war Office also referred to
additional safeguards under Rules of Procedure 126 (a4) 1 and
(C) and section 57 of the Army Act. Thereupon, Carson observed
that the Canadian authorities had "nothing to complain of with
regard to Courts Martial in England", which were attended by
the Canadian Assistant Judge Advocate General. However, he
added: "With regard to Courts Martial in France, while I

cannot bring any one specific case to
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my memory at present, I can recall that on at least two or
three occaslons, I wrote to Headquarters, Franoce, asking
if the sentence of two or three Courts Martial might not '
be reconsidered and I .vaa-merely told that it was not
poasihle."” It appears that no further action was taken
by the Canadian authorities at this time.

14. : At the end of 1§16 a new issue arose with
an important bearing on disciplinary policy =-- the status
of Canadian officers serving in France. The headquarters s

of General Sir Douglas Halg, British Commander-in-Chief in |
France, enquired whether Canadian officers could properly _-[r-._ F
be desoribed as "Officers of the Regular Forces" in view of | '
section 190 (8) of the Army Act.24 By definition, under
this Aot, the term "regular forces" applied only to officers '
and men "lliable to render ocontinuously for a term military

service to His Majesty in every part of the world, or in any

AT N
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specified part of the world.” The matter was duly referred
back td Canada, and the Department of Justice expressed the
opinio:i that the "C.E.F. [was] raised and organized under
authority of Militia Act and sent overseas to serve with

His Majesty's Forces for defence of Canada, subject to

_ provisions of Militia Act and Sections 175, 176 and 177 of
the Army Act [dealing with persons subject to military lawl].
Men attested and status of officers regulated accordinglym@?

WL,
AN

On the basis of this information the Deputy Minister,
Overseas Military Forces of Canada, concluded that the
definition in section 190 (8) was not applicable to members | °
of the C.E.F.  He reported to the Adjutant General, Overseas Y .
Military Forces: "I% further follows that the Army Aot |

- and the King's Regulations, Imperial, where not inconsistent

with the Canadian Militia Act, the King's Regulations,
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Canadian, and such modificrtions thereof as may be made
from time to time by Order-in-Council, apply to this !'oro_o.

All officers hold commissions in the Canadian Militia only

and are seconded to tas 0.5.?.-"26

15. In 1917 the Canadian Corps won undying fame
at the capture of Vimy Ridge, Hill 70 and the Passchendaele
Ridge. Perhaps partly because of the distinotively Canadian
nature of these achievements, new impetus was given to
"adoption of the principles of control of Canadian troops
in England by the canaﬁian Government through the Minister,
Overseas Military Forces of Canada and his Military
Advisors."27 The new development was first evident in
connection with "the applicability to Canadian Troops of
the Royal Warrant for their pay, etec., and early in 1917
it was established that Canadian Orders in Council and
Cenadian Pay Regulations should govern this subjeot
exoluaivoly."za Thereafter, the principle was steadily
extended "to [nearly] ell disciplinary regulations."2?

16. In an artiocle in the Canada Law Journal

(February 1920), Mr. Justice Dennistoun gave another
illustration of the trend towards increased Canadian
control over disciplinary matters arffecting Canadian troops

serving overseas:

In 1917 a number of Canadian soldiers
refused to submit to re-inoculation against
typhoid fever. One of them was court-martialed
for "refusing to obey a lawful command” and his
‘sconviction was quashed by direction of the
[British] Judge Advocate Geaercl--lir. Falix
Cassel, K.C., a very able lawyer, who gave the
Canadian legal staff every consideration and
essistance at all times.

On enquiry as vo the reason for this
decision he stated that the British authorities
ﬁ:etalwaya rfru;ea to compel a soldier to sube

o0 a surgical operation (Manusl, p. 39
and that inooculation, involving a pﬁnzturo"t):i'
the skin by a needle, was regarded as such an
operation.



It was -ointed cut in reply that o sollier
could be seni to france without a certificate
that he had been inoculated against tyrhoid and
that such & decision would enable a considerable
number of men to escape service at the front.

He was obdurate., It was the law, and he had no
power to change it. But we had power to change
it, and in a very brief space of tims obtalned
an order-in~council from Ottawa, passed under
the provisions of the War lMeasures Act, alded

by sec. 177 of the Army Act, making it a military
offence for a Canadian soldier to refuse to sube
mit to inoculation. The Judge Advocate General
at once admitted the validity of the enactment,
and undertook to quash no more convictions on
the ground previously taken, but he was never
called to rule upon the point a second time,

for on publication of the new law in orders,

the recaleitrant soldiers submitted without
exception, and disciplinary action was no longer
necessary.>0

17. Nevertheless, as the war entered its final.
stage, the British authorities still retained a large
measure of formal control over Canadian discipline. The
extent of this control was apparent in reports prepared
during May and June 1918 by Lt.-Col. R.M. Dennistoun, then
Deputy Judge Advocate General, Overseas Military Forces of
Canada. Reviewing the general principles applicable to
contemporary trials of Canadian aoldiors in England and
France, the D.J.A.G. pointed out that there were two sources
o court-martial Juiisdicticn. The first was derived from
-the King, as provided in section 122 of the Army Act, "by
warrant under his sign manual to his Generals."”® Courts
martial authorized by this channel were held under tﬁo Army
Aot. The latter, in turn, was applicable to Cansdian
officers and men serving in England and France by virtue of

Gt Ao
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- section 74 of the Militia Act. Consequently, this jurisdioce

tion was actually employed in the trials of Canadians
sorving overseas throughout the First World War. The
alternative source of court-zertial jurisdiotion is of
particular interest in view of subsequent constitutional



developments and thes praciioce adopted in the Second World

War. As described by the D.J...G.:

The other source of court-martial Jurizdic-
tion is derived from the Governor-in-Council in
Canada unde:= the provisions of Seotion 98 Lsle,
see paragraph 10, abovel] of the Militia Act.
Warrants may be issued by the Governor-in-Council
authorizing Censral, or other, Officers, to
convene courts-martial., Such courts-martial are
subject to the restrictions imposed by the
111itia Act. The soentence of a general court-
martial held under the provisions of the Militia
Aot cannot be carried into exeocution until it
has been approved by the Governor-in-Counoil.

The D.J.A.G. advansed significant reasons for the fallure
to employ the alternative source of Jjurisdiotion in the war

vhen in progress:

It is cpen to the Canadian Foroes in Ingland
and France to act under warrants sent from
Canada, but in view of the restrictions imposed
and the delays which are inevitable and the
confusion which would arise, if disciplinary
action were taken in the field under the Militia
Act, it is considered advisable to administer e
discipline under the provisions of the Army Aot { 4
and the King's warrant, rather than under the e
provisions of the Liilitia Act and the warrant
of the Governor-in-Council.

If the Canadian Forces were serving ST

independently in certain parts of the world, P
it would be desirable and ccnvenient to act S
under Canadian varranius, but so long &3 they
form part of the BEritish Armies in the fleld,
it 1s oonsidered botter to act under Imperial
warrants.

Reference to "the restrictions imposed”, in the above

quotation, may have been aimed at British reluctance to

accept greater Canadian autonony. However, practidil,

rather than theoretical difficulties of administration

appear to have been the decisive factor.

(111) cedure Disciplinary Case

18. In the majority of diseiplinary cases
ocourring overseas, Canadian soldiers were tried by their
commanding officers, who were empowerad to impose punishments
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not exceeding 28 days! detention or field punishment.*

If the commanding officer's punishment would affect the
soldier's pay, the latter had a right to demand a court
martial. In England, soldiers were tried by District

Courts Martial, in France by Field General Courts Martial.*x*
As desoribed by the D.J.A.G.,

These courts consist of three or more officers,
who are selected by the Officer who convenes the
court, and who is, generally, the Area Commander
or Brigadier of the soldier concerned. The court
is composed of officers in the area who are
qualified by length of service to sit on courts-
martial and who are available for that duty.
In practice, Fileld General Courts Martial for trials of
Canadians serving in the Canadian Corps were "exclusively
composed of Canadian officers", although the "Court-ilartial
Officer attached to the Corps" (a legal expert, but not
necessarily Canadian) was detailed to attend in difficult
oases.34 In the case of a Canadian soldier serving in

France away from the Corps, the court was not necessarily

#*"Rules for Field Punishment™ (1907), under section 44
of the Army Act, stated that an offender might be punished
as follows:

(a) He may be kept in irons, i.e., in fetters or
handcuffs, or both fetters and handeuffs; and
may be secured so as to prevent his escape.

(b) When in irons he may be attached for & period
or periods not exceeding two hours in any one
day to a fixed object, ‘but he must not be so
attached during more than three out of any four
consecutive days, nor during more than twenty-
one days in all.

(¢) Straps or ropes may be used for the purpose of
these rules in lieu of irons.

(d) He may be subjected to the like labour, employ=
ment, and restraint, and dealt with in like
manner as if he were under a sentence of i
imprisonment with hard labour.32

**Brlefly stated, the differences between District and
General Courts Martial lay mainly in their composition and
the degree of punishment which could be awarded. A District
Court Martial could not try officers and could not award a
sentence of greater severity than two years! imprisonment.
On the other hand, a Field General Court Martial was a
speclal tribunal, adapted to the needs of active service,

~ having the powers of a Ceneral Court Martial. Like the

GeCule, a FeGeC.M. could ¢t officers and
sentence of death.33 e SO Jals
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oompoaed of Canadian o'fle=rs; but the D.J.A.G. reported
that, "so far as praciicabls”, efforts were made to have
at least one Canadlan officer on the court. Canadian
soldiers sentenced to .iong termc of imprisonment were
committed to British civlil prisons. While so incargerated
they were subject to British law, being entirely removed

from Canadian control. .

19. The procedure in dlaciplimxv cages involving
Canadian officers followed parallel lines. Both in England
and France such officers could be tried only by General
Courts Martial. These courts consisted of not less than
nine, and generally cloven, officers. The courts were
convened by the appropriate Ceneral Orficer Commanding,
who held a warrant, or delegated warrant, from the King.
The D.J.A.G. observed:
General courts-martial on Canadian officers, in
most cases which have come under notice, have
been composed, in large part, of Canadian
officers. The president 1s sometimes a British
officer of experience and the Judge Advooate is

either a British or Canadisn offiocer of
experience.

Courts-martial proceedings on officers which
involve dismissal or cashiering, are, as a rule,
submitted to His Majesty the King for confirmae
tion.>>5
20, Under the proceduré in force in 1918, the
officer authorized to convene a ccurt martial had power to
confirm, partially confirm, or refuse $o confim the
sentence. Vhen confirming the sentence, he also had
authority, under section 57 of the Army Act, to mitigate,
remit, commute, or suspend the execution of the sentence.
After confimation of sentence, the acoused could apply
through the Home Secretary for the royal clemency whiash,

in the words of the D.J.A.G., "the King is pleased to



excreise in certain cases.’ 36 =.

21. The d isposition of court-mart..tul- proceedings
in the First World war was a further illustration of the
lingering control exercised by the British authorities.

The British Judge Advocate General, described as "a
civilian lawyer at the "ar 01'1'100",57 received the proceed-
-ings of all courts martial in Eﬁgland. In proper oircum-
stances he was empowered to quash a conviction; he could
also direct that a court be reconvened for the purpose of
correcting irregularities and illegalities. His funotions
in France were performed by & representative with the ramnk
of Brigadier-General. All proceedings, covering cases
tried both in France an. England, were finally retained
on file in the London o~fice of the British Judge Advocate . ' .
CGeneral. In 1920 the procecdings in some 17,000 courts \
martial of members of the C.E.F. held in England and in

the field were transferred to the Judge Advocate General

at Ottawa. However, this transfer did not cover all courts
martial of Canadians, since the British J.A.G. retained |
certain proceedings in which persons other than members of ‘ | y
the C.E.F. were involved. As late as 1936, no chronologleal |
_ rocord or definitive statistlies were available covering i
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all courts martial of members of the c.E.F.ja

(iv) Polioy regarding Death Penalty

22. The policy governing imposition of death
sentences on members of the C.E.F. was subjected to olose
scrutiny in the final months of the war. Apart from
growing Canadian autonom;y in ratters of military discipline,
generally, interest in military executions was stimulated
by apparently divergent policles of certain Allies, notably
Australia and the United States.



23. The proced: re spplied in cases of death
sentences on members of the C.L.F. did not vary in any
important respect from the norial administration of
British military law. In "rence no death sentence was
carried out without reference to the Commander-in-Chief.
An official "Circular !‘emorandum on Courts-Martial®

contained the following provision:

63. RESEIV.TION. = A death sentence must not be
promulgatoa without the sanctlion of the Comiander-
in-Chief, to whom it will be forwarded through

the usual channels. The Confirming Officer

should enter the word 'Reserved! in the last
column of the schedule of A.F.A. 3, and should
sign certirlicate 'C'. Neither finding nor
sentence should be confirmed.3?
Partioculars of eaoch case, including the name of the executed
soldier, were promulgated in General Routine Orders issued

by the British Commander-in-Chief. A typical entry read:

COURT=MARTIAL

No. Private M. l{‘;'.-:;g;-,-i;
Canadian Bettalion, was tTied by rield i
General Court-Martial on the following A
chargo:=

"When on Active Service. Deserting
His Majesty's Service.!

The accused left his platoon when it was
proceeding to the trenches and remained
absent till apprehended by the French police
behind the fighting area sixteen days later.
After his arrest he escaped and remained
absent till again apprehended five days later.
The sentence of the Court was 'To suffer
death by being shot.' The sentence was
oarried out at 7.1l a.m. on 7th December, 1916.40
24, Avallable information does not give the
precise total of Canadians, serving in the C.E.F., who were
executed. In June 1913 the D.J.A.G., Overseas Military
Forces of Canada, stated: "I do not know the number of
Canadian soldiers who have been executed but understand

that there are very few cases in which the sentence has
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been carried into effect." - Great cars was taken to guard

information of this nature from disclosure. However, it 1is
now known that there were ¢t leoast 26 entries in General
Routine Orders, each givir~ notice of the execution of a
member of the C.E.F.*? It may be noted that the total
number of executions in the military forces of the British
Empire during the First World War was 346. Of these 31
were listed as members of "Overseas Contingents"; the
remainder was composed of 291 frem "Imperial Troops", 5
from "Colonial Forces" and 19 from "Native Labour Corps"”
and "Followers".*? The vast majority of these executions

(240) were punishment for desertion.

25, Canadiar aociptence of British jurisdiotion,

iu the disposition of cases carrying the deatn penalty,
diverged widely from Australian pracvice. Since the
Australian Defence Act permitted the death penalty only in
cases of mutiny, desertion to, or treacherous dealings
with the enemy, imprisonment was the only punishment which
could be awarded for desertion to the reas. MNoreover, the
death sentence was never imposed without confirmation by
the Governor-General of the Commonwealth in Council.*4
This restriction was carried further in practice; the

Australian 0fficial Histcry comments:

It is true that the Defence Act placed /ustile
ians, when on war service, under the operation
of the British 'Army Act', except so far as the
British Act wos inconsistent with the Australian.
Sentences of death were occasionally passed on
them by military courts, but they well knew that
these could not be ocarried out. Both in the
ranks of the A.I.F. and in the people of
Australia there was an invineible abhorrence of
the seeming injustice of shooting a man who had
volunteered to fight in a distant land in a
quarrel not peculiarly Australian. The frequent
reading out on parade of death sentences passed
on British soldiers much intensified this
feeling, and, though most officers and a small
proportion of the men saw the need for a death
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penalty in the case of a small g¢lass of oriminal
offendera, and the Australlian Govermuicnt was
more than once scunded concerning its adoption,
the gener .l oppositicn was far too stron§ no
Government would Lave dared to flout it.

It is clear that, baocked by cstrong opinion at home, the
Australian Govermment was prepared to go much further than
its Canadian ocounterpart in maintaining control over the

discipline of foreces serving overseas.

26. Neverthelass, the problem of Canadian response
ibility was not entirely ignored. To some extent interest
was spurred on, after the United States entered the war,
by revelations of American practioce. In the case of
American soldiers sentenced to death by courts martial in
France, the proceedingss were normally approved by their
senior commander, General J.J. Pershing, and sent to the
War Department, Washington, for review by the Judge
Advocate General's office. If no remedial action was
required, the proceedings were then passed to the Secretary
of War and, ultimately, to the President for decision.%é
In a number of cases it was publiocly revealed that the
President had commuted death sentences. .

27. One Carzdier organization, the National

Prison Reform Association {with head office in Jontreal),

was particularly concerned about the comparative handling
of American and Canadian death sentences. In reply to an
enquiry from the honorary president of the Association
(iir. R. Bickerdike, M.P.*), Sir EZdward Kemp, Minister,
Overseas Military Forecs of Canada, wrote reassuringly in

*r. R. Biokerdike (184:-1920), .an influential business
man and legislator, was a Iiberal representative of z
liontreal constituency in the House of Commons. Fo was a
strong advocate of the abolition of capital punishment.

L i
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the summer of 1918 thet "elthouzgh the death sentence is
frequently imposed by courts-nartial at the fromt, it is
in rare instances carried into <. fsct. Such a sentence 1is
either commuted or remitted by the Coavening Officer or
reserved by him for the desision of the G.C.C. in Chief".
He added, as already mentioned, that "the exercise of the
Royal Clemency is the prersgative of His Majesty the Xing
in all cases. Appeals for Clemency are dealt with by the
Home Sacretary.“47 The Association was not, however,
satisfied. Mr. Bickordike wrote agaln and his brotost
undoubtedly reflected an importanf segment of Canadian

- opinion:

+se The vital point ... 1s that appeals for
clemency should be transferred from the Home {3
Secretary to the Government at Ottawa. It 1is i
the o0ld issue of Canadian autonomy versus e Tl
Whitehall government ... the ultimate court of
appeal should be at the seat of Canadian
Government.

This Association is of opinion that the people
of Canada are justified in asking that their

own Government shall have full jurisdiction over
1t§laggjects while engaged in warfare on foreign
80 .

Fifteen years later these views found formal expression in

"The Visiting Forces (British Commonwealth) Act, 1933",

(vJ. The Problem of Imperial Commissions for Canadian
Officers

28. Before leaving the.quastion of disciplinary
policy in the First World War, this report must draw

attention to one important problem which caused some

difficulty at the end of the great conflict. In a sense,  _
this issue -- the status of Canadlan officers to whom

Imperial commissions were granted == epitomized the

anomalous stage then reached in the evolution of discipline

ary polioy.



29. In Septembsr 1918 the Deputy Judge Advocate

General, Overseas !} ilitary Torces of Canada, pointed out
that "a large number" of Imperial commissions had been
issued directly to Caunadian officers. He noted that these
commissions appointed an wfficer to His lMajJesty's "Land
Forces", calling upon the officer "to observe and follow
such orders and directions as from time to time you shall
receive from Us, or any our superior officer, according to
the rules and discipline of war, in pursuance of the trust
hereby reposed in you." Speoulating upon the effect of
this form of commission, Colonel Dennistoun added: "If it
has the effect of placing a Canadian officer under the
Jurisdiction of the War Office without reference to the
Government of Canada, it is considered that the attention
of the Government should be calledto it and instructions
given as to action to be taken, after consultation with
the Imperial Authorities."*?

30. In a private report to the Judge Advocate
Ceneral, Department of Militia and Defence, Colonel
Dennistoun gave the following interpretation of this

"peculiar doocument™:

No doubt the ubEact of giving thi: commiszion
is to satisfy the LBritishl] 7.A.G., who has, on
more than one occaslion, expressed a doubt as to
the right of Canadian officers to sit upon an
Imperial court-martial when that court-martial
is held for the trial of Imperial officsrs or
soldiers. It is not considered that there is
any force in this expression of doubt on the
part of the J.A.G. as the definition of an

" officer given by section 190 of the Arny Aot
includes 'officers commissioned or in pay'! as
an officer in His Majesty's forces. The Canadian
Militia is cartainly part of His liajesty's
Forces, but it would appear by a perusal of
section 178 (liote 1), ¢h + it was considered
advisable to make it clear 4hat officers of the

- Territorial Foree may sit indiscriminately on
oourts-martial for the triel of members of the
gggulaﬁbroroea and members of the Territorial

Iroe. ]

i




The D.J.A.G. pointed out that "the granting of a special
commission might be considered as imposing an obligation
to serve generally under thz orders of Imperial officers
without reference to the wishes of the Government of
Canada or the Parlisment thereof"; it might, therefore, be
necessary for the British Government to "make clear the
status of Canadian officers by & special statute which
would give Jurisdictiom if needed to all officers holding
commissions in the Canadien Militia to sit upon Imperial
courts." Adoption of this procedure would dispense with
the existing, cumberscme method of conferring jurisdiction
upon individual officers.

31. The D.J.A.G. further argued that since,
under section 38 of the Militia Act, officers' commissions
could be granted by the Governor General on behalf of The |
King, 1t seemed "somewhat derogatory that an officer's g
commission issued through the Governor-General should not
be considered sufficient to give him a status throughout
the Empire as an offiocer of His liajesty's Forces."” In a
prophetic passage Colonel Dennistoun declared:

While it is rot anticipated that any confliot
of interest will arise, it does seem advisable
that Canadian autonomy should be definitely
asserted. '7e are now creating precedents, which
will be quoted hereafter and possibly followed
if there should be future wars, and as it is
always difficult to deal with subjects of this
kind after the emergency which gave rise to them
has passed away, it is considered better to deal

« with the subject now, and respectfully to point

-~ out that the Canadian Government considers Tis
Majesty's ccmmission now issued to officers of 7
the Militia sufficient in itself without the
necessity of supplemeating it by the issue of a
further commissicn when the Canadlian Army goes
upon service overseas. '

32. The encwers to a numbsr of subordinate
problems depended upon finding a satisfactory solution to



the main issue. TFor sxample, the Adjutant Geneial, Overseas ;_
Military Forces of Canada, questioned whether "Orders

issued under certain cirocumstances, not defined by the

Militia Act, by Imperial Officers to Canadian Officers of
inferior rank could be 1ega11y'oonsidared‘as lawful

commands within the meaning of the Army Act".?? Likewise,

the validity of courts martial, partly composed of officers

of the C.E.F., to deal with Imperial soldiers was in doubt.
Pending a solution to these difficulties, it was declided

that no further applicetions for Imperial commissions would

be made.”’” When the issue was revived, in the spring of

1919, Colonel Dennistoun again emphasized the importance

of precedent; he wrote: "To persist in making applications

for these commissions may imply a feeling of doubt on the

part of the Canadian Authbrities with regard to the validity
of their commissions which does not exist, and it may 3
hereafter prove embarrassing to the Canadian Government if

~ precedents made in this war be considered binding for the
future. no4

33. In view of the foregoing considerations, the

Ministry of Overseas LMilitary Force of Canada requested the
var Office to agree that no further applications for Imperial e
commissions be submitted. The Canadian communication

stated:

It appears that in the early stages of the
war the Judge Advocate General had some doubt
relative to the competency of offlicers holding

” Canadian commissions to sit upon courts marvial.
This doubt has lcng since disappeared and in
innumerable cases he has confirmed findings
where such ciroumstances existed, and it appears
that the King's Commission is the same whether
issued in the right of the Imperial Government
or the Canadlan Government. It was this point .
which originally led to the issuance of an
Imperial comulssion to Canadian officers.



The Canadian Covernment issues commissions
to offiosrs of its Foreces and 1t would therefore
appear that in epplying for further commissions
no material end is served, but _a tremendous
duplication of offort ensues.’’

The Army Council accepted the Canadian proposal without
further discussion.’® Dennistoun afterwards noted that
"the incident was closed with the assurance that the status
of the Canadian officer was beyond question equal to that
of any other officer who held His Majesty's Commission,
that they were all officers of His Majesty's Forces and
whether 'Regulaxr' or 'Canadian Militia' made no difference

so far as status was concerned."?1

34. Thus, at the end of the First World War the
offloclal Canadian view remained that "an officer of the
Canadian Expeditionary Force held his commission in that
Force by virtue of the commission granted to him in the
Canadian l.ulit.ta."58 Accordingly, arrangements were made 1:.
to complete and distribute commissions in the Canadian f
Militia to officers originally gazetted to commissions in
The london Gazette and subsequently gazetted to commissions :
in Canada. :

35. This clarification represented a further
significant stage in the process whereby control of

Canadian service discipline was ﬁassing from the British

to the Canadian authorities. We have seen that certain
reservations lingered on -- notably with respect to sonfirme
ation and disposition of certain court-martial proceedings.
It 1s also interestins to note that, when a Caradian

Section of General Headquarters of the British Armies in
France was formed in July 191€, there was a clear understand-
ing that the Section "was not intended to interfere in any

way with the responsibility of General Headquarters and the
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Supreme Command, in relation to matters affecting military .
operations or discipline ...."59 Yet, in the broader
aspects of disciplinery policy, considerable progress had

been made towards Canadian autonomy. The Report of the
Ministry, Overseas lilitary Forces of Cansda 1918 summarized

these developments:

King's Regulationz (Imperial) are still, it
is true, ir general use, but this is for the
most part 2 natter of convenience and it is
recognized that they are only applicable where
they are congistent with Canadian Regulations
bearing on the zame subject. Army Council
Instructions and Routine Orders are only made
applicable to the Canadlan Forces when considered
desirable by the Canadian Authorities. No '
Imperial Order or Army Council Instruction is
applicable to the Canadian Overseas Military
Forces unless mgde 80 in Headquarters Canadian
Routine Orders.t0

(vi) Naval Disciplinary Policy
36. Before leaving the First World War, we may

briefly note certain parallel developments in disciplinary 0\
poliocy as applied to the R.C.N. As already suggested, '
there was much less evidence of change in this quarter,

gl
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mainly because the Canadian service was so closely integrat- it

ed with the Royal Navy. An Imperial statute, the Naval '
Discipline (Dominion Naval Forces) Act, 1911, had given
Dominion governments the power to apply the Nuval Dizcipline

Act, 1866, to their respective ships "under all oonditiona.'&
However, the British leglslation was not adopted in Canada

until the end of the war. The following explanation for
the long delay has been provided by the Naval Historian:

This long delay was caused by the faect that the
main effect of this adoption was to make possible
the holding of courts-martial without the help
of the Royal Navy.: Until this date it had been
neoessary specially %o empower a British flag
officer, by commlission, to order a court-martial,
and to borrow British officers to form the court,
as was done ia the case of the stranding of HMCS
NIOBE in 191l. Apparently the power to convene
a oourt-martlal had still to be delegated in the
same manner for some time after 1918, but there
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were now enough serior officers holding Canadian
Commissions (mosztly ex-32i) tc sit on a court in
nost cases. While the officer oxdering a court-
martial on an RCi officer might be serving in
the Royal Navy, his authoz.tt.y to do so was given
by a Canadian ¢cauission.b2

The provisions of an order in council of 12 August 1913,

regulating disciplinary arrangements for the R.C.N., R.N.

and the naval foroces of other Dominions, did not come into

effect until 1 September 1920.%>

CHANGES IN POLICY BETWEEN THE FIRST AND SECOND WORLD WARS

(L) Evolution of R.C.A.F.
317. In the period immediately following the

First World Var, the principal ochanges in Canadian
disciplinary polioy were .o onnected with the evclution of
the Royal Canadien Alir Force. At the end of the war two
squadrons and a wing headquarters had been formed overseas
for a "Canadian Air Foree"™. It appears that, althouzh the
wing headquarters ceame under the control of the Ministry
of Overseas Military Foreces of Canada, the squadrons had
"dual status" as units of both the R.A.F. and the C.A.F.
Evidence 1s lacking of any unusual disciplinary problems
during this transitory period. In 1920 another Canadian
Air Force was constituted, under the Air Board, and
diaciplinaéy regulations were prepared for this service.
Then, when the air service was reorganized on a permenent
basis, as the Royal Canadian Air Force, King's Regulations
and Orders for the Royal Canadian Alr Force were promulgated
in 1924, The Air Hdistorian has observed: "This original
R (Air) seems to have been based upon the similar volume
for the RAF¥; there are frequent references to the Air

Foroe Act, and disciplinary procedure was a copy of the
RAP'!."“’ ;
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(11) The Visiting Forces ;'B-ritish Commonwealth) Aet, 1933

38. In spite of inecreasing pressure, at the end
of the First World /ar, for rovision of military discipline
ary policy in the direction of greater Canadian autonomy,
little formal action might have Tesulted. As Colomel
Dennistoun had so aptly observed, in September 1918, "it 1is
alvays difficult to deal with subjects of this kind after
the emergency which gave rise to them has passed away".
Indeed, confronted with great problems of demobilization
and rehabilitation, the Governments of the post-war period
might well have been pardoned for delay in attending to
questions of service discipline. However, policy eventually gt

took a more positive direction -- not because of military

urgency, for there was none in the first decade following

the Armistice =- but because of other events of greater 90T
significance. o
39. Recognition of the Dominions' important £ ”

contribution to the Allied war effort hastened the evolution
of a new concept of constitutional relations. The latter
led, in turn, to the Balfour Declaration of 1926 and, five
years later, to the Statute of Vestnirzter. Thus appeared
the British Commeonwealth of Nations, in which the former
Dominions achieved virtually indepandent status, though
still linked by a common Crown. Certain restrictions on
national aov"ereignty remained -- most notably, in the ocase
of Canada, inability to amend the oconstitution (itself a
British statute) without recourse to Westminster.®3
(Nevertheless 1t should be remembersc that, even in this
respeot, Canada remaineéd the slave of her own constitution,
without any wish of the Imperial Parliament to perpetuate
the situation.) But in practically all other aspects of



policy, including dafence ead the conduct of external
relations, members of the Corzonwealth became masters of

their own destinies, completely removed from the domain of

Imperial control.

40. In so far as service discipline was concerned .
the most important result of the constitutional change was
"An Aot to make provision with respect to Forces of His
Majesty from other parts of the British Conmonwealth or

from a colony when visiting the Dominion of Canada; and

with respect to the exercise of command and discipline when
Forces of His Majesty from different parts of the Commone .\
wealth are serving together; and with respect to the ' ff.-'f-i"'._-:.'.
attachment of members of one such force to another such |
force, and with respect to deserters from such foroes.66
This statute, better known by its short title, The Visiting
Forces (British Commonwealth) Aot, 1933, became law in
Canada on 12 April of that year. In moving the first
reading of the legislation in the House of Commons, thse
Prime Minister (The Right Honourable R.B. Bennett) said: _
"In consequence of ths passing of the Statute of Yestuinster ;
it becomes essentlial that questions arising out of visiting |
of forces from one of His Majesty's dominions to another,

or questions of command, discipline and attachments of
commonwealth forces when serving together, should be cealt
with by separate legislatior, that is legislation passed

by the parliaments of eaoch of the dominions and of the

United Kingdom."67

41. The Act endeavoured to cover a wide range

of diseiplinary problems. For example, dealing with the
discipline and internal administration of a "visiting



foroe"*, gection 3 (1) provided:

Vhen a visitiaoz force is present in Canada
it shall be lawrul for the naval, military and
alr force courts and authorities (in this Act
referred to 28 the 7service courts' and 'service
authoritiss') of that part of the Commonwealth
to whieh the Porse bolongs, to exercise within
Canada ir relation to members of such Force in
matters congerning discipline and in matters
concerning the internal administration of such
Force all such powers as are conferred upon tham
by the law of that part of the Commonwealth.

This obviously referred to cases such as where an Australien
service authority might exercise disciplinary power over a

member of an Australian force in Canada.

42, Section 6 dealt with the more complicated
problem of reciprocal authorities when members or forces
of one part of the Comuonwealth were attached to, "serving
together" or "in combination™ with forces of another part.
Dealing first with individuals attached to forces of a
Commonwealth gcountry other than their own, sub-section (3)

stated:

Whilst a member of another force is by virtue
of this section attached temporarily to a honme
foree, he shelil be subject to the law relating
to the Naval Service, the lilitia, or the Air
Force, as the case may be, in like manner as if
he were a member of the home force,** and shall
be treated and have the like powers of command
and punishment over members of the home force
to which he is attached as if he were a member
of that force of relative rank:

Provided that the Covernor in Council may
direct that in relation to members of a2 force of

*Defined as "any body, contingent or detachment of the
naval, military and air forces of His llajesty raised in the i
United Kingdom, the Commonwealth of Australia, the Dominion
of New Zealand, the Union of South Africa, the Irish Free
State, or Newfoundland, which is, with the consent of His
Majesty's Government in Canada, lawfully present in Canada®
(section 2 (1)(h) ). :

*¥Defined to include "any body, contingent, or detach-
ment of any of the home forces, wherever serving" (section

2 (1)(e) ).
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any part of the Commonwealth specified the
statutes relating to the home forces shall apply
with such exceptions and subject to such adapta-
tions as nay be so specified.

4

Sube-gections 4 and 5 of section 6 established the principles

governing the exercise of mutual powers of command and
punishment when forces of different parts of the Common-
wealth were "serving together" or "in combination" with

each other:

(4) Yhen a home force and another force to which

this section applies are serving together,

whether alone or not:-

(a) any member of the other force shall be treated
and shall have over members of the home force
the like powers of command as if he were a :
member of the home force of relative rank: and

(b) if the forces are acting in combination, any |
officer of the other force appointed by His 1
Majesty, or in accordance with regulations : {

made by or by authority of His Majesty, to e
command the combined force, or any part [
thereof, shall be treated and shall have i

over members of the home force the like s
powers of command end punishment, and may be . '
invested with the like authority to convene,
and confirm the findings and sentences of,

courts martial as if he were an officer of

the home force of relative rank and holding

the same cocxmand,

(5) For the purposes of this section, forces shall
be deemed to be serving together or scting in
combination if and only if they are declared to
be s0 serving or so acting by order of the
Governor in Council, and the relative rank of
members of the home forces and of other forces
shall be such as may be presoribed by regulations
made by His lajesty.

The distinction between "serving together" and "acting in
combination" was based mainly on operational requirecents:

- when forces of the Commonwealth were "serving together"

they were, in the legal and oonstitutional sense, still
independent of each other. However, as soon as such forces
were placed "in combination", command was unified and the
overall commander was invested with the supplementary
"powers of command and punishment" set out in sub-section
(4)(b). In passing, it may be noted that the meaning of



the term "His lajesty" in sub-sections 4(b) and (5) of

gsection 6 was explainsd in the Canadian House of Commons.
The Prime Minister jquoted the opinion of the Government's
legal advisers: "... His Jajesty will not aot in a matter
that concerns Canada, without the advice of his Canadian

ministers. This matter concerns two or more parts of the
British Empire, and the section compels the co-operating

governments to agree in the advice given to the orown for

the purpose of appointing the oommander."68

43. The foregoing provisions of The Visiting
Forces (British Commonwealth) Act, 1933, have been consider-.
ed in some detail because they contain the definitive |
answer to the question: when did complete control of |
punishment in the Canadian forces pass to the Canadian _f?ﬁ_
authorities? Prior to 1933, as already shown, many L0
elements of disciplinary policy in relation to members of ALk
Canadian units and formations serving overseas remained ot
largely in British hands. Procedure governing the convoning:
of courts martial, confirmation of their sentences and
disposition of all proceedings was subject to close
sorutiny and control by British officers and officials.
While in many instances British polioy went a long way
towards oconciliating Canadian opinion, there remained the
ultimate difficulty that, in striot law, Canada could not,
as of right, control punishment affecting her sailors,
aoldierg and air men when they served under British
operational command. The passing of the Visiting Forces -
legislation (and reciprocal statutes by the United Kingdom
and other Dominions) removed this obstacle to the free
eierciso of national sovereignty. Nor was this entirely

a matter of form, or mere procedure. As already indiocated,
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opinion in the Dominions éivarged oconsiderably on some RO
subjects, such as Jjustifiable grounds {for military exeocu=~
tions, from accepted British policy. The constitutional
developments of 1931-33 brought a fundamental change in

the administration of discipline. Thereafter, all d:lnoipl.‘l.n-_
ary matters arfaoting members of the Canadian armed forces
serving abroad were contrclled by the Canadian Government

-= @ither directly, through its own senior officers, or
indireotly, by delegated authority to the appropriate

officer of an ally.

DISCIPLINARY POLICY IN THE SECOND WORID WAR

44, Although, before the beginning of the Second
World War, Canada had aohieved full control over the

{4
fUpead

disoiplinary policy of her ammed services, she still lacked [ |

;‘ \ |
hovn w Faly
.‘ ]

experience in the exercise of that policy. The full measure ' |

i4d

fulfilling them, could only be ascertained by the exacting
requirements of wartime. To some extent, therefore, Canada

was feeling her way, from precedent to precedent, through

novel problems of some complexity.

45. It is only necessary to contrast the vastly
different arrangements for the administration of military
law in the C.E.F. with those which accompanied the arrival
of Canadian troops in the Unlted Kingdom in the Second

World War, to appreciate the nature and scope of the later
problems. Add to this consideration the fact that Canada
sent her troops to such widely separated places as Gibraltar
and Hong Kong, that for -1ong periods she maintained large
formations in both the iediterranean and North-West Europe
theatres and that the operations of her naval and air

of new responsibilities, and the most suitable methods of S |
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forces encireled the globe. It will then be seen that, A
although certain roots remained from the First World War,

much new ground had to be broken in the Second.

460 In the following section of this riport
disciplinary policy in the period 1939-46 will be examined
from three main angles: first, brief mention will be made
of certain special problems of internal administration in

Canada; second, consideration will be given to other |
problems that arose out of service commitments in territories =

adjacent to Canada and at Hong Kong (1941); finally, en it
attempt will be made to describe the relatively complicated .,

WTE A,
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T

pattern of disoliplinary poliecy in relation to Canadian
forces serving overseas, with partioular referemce to
military developments in the United Kingdom and continental

Eumpac

(1) Problems of Internsl Administration

47. One of the first formal stepil taken at

Ottawa, as war drew near, was to place the Active Militia
on war establishment. Accordingly, by order in council _
(P.C. 2482) of 1 September 1939, the Governor General \
authorized the organization of the Canadian Active Service

~ Force. At the same time (under section 20 of the Militia
Act) specified "Units, Formations and Detachments" were
named as "Corps of the iActive ifilitia". Further, by virtue
of seotion 64 of the Xilitia Act,* the order placed these
units, formations and detachments "on active service in L_ 4
Canada". The definition of "on active service" given in
saction 2 (g) of the Act was: "as applied to & person

*"The Governor in Council may place the Militia, or
any part thereof, on active service anywhere in Canada, and
also beyond Canada, for the defence thereof, at any time
‘('gentit a )oara advisable so to do by reason of emergency."

ection



subject to military servics, means whenever he is enrolled, .

enlisted, drafted or warned for service or duty during an

' emergency, or when he is on duty, or has been warned for

duty in aid of the oivil powor.""

48, The legal effeot of calling the Militia out
on "agtive service" was that officers and men immediately
became subject to military law as thus defined in section

69 of the Militia Aot:.

The zxg% sct for the time being in force in
Great Britain, the King's regulations, and all

other laws applicable to His Majesty's troops

in Canada and not inoconsistent with this Aot or
the regulations made hereunder, shall have forge
and effect as if they had been enacted by the
Parliament of Canada for the government of the

Militia. Lo,
However, members of the active militia placed "on active '
service in Canada® (which included territorial waters)
could not be legally employed on active service beyond
Canada without a further order of the Governor in GomuQ
The opinion given by the Judge Advocate General's office

was that, although the dsclaration made on the individual |
soldier's M.F.M. 2 was "not restrictive with respect to | it
service either in or bayond Canada™, the declaration "would

not in itself result in his being required to serve overseas
‘unless there 1s the further Order of the Governor in Gounoil ,

L

mentioned above."/0

49. The Reserve and Permanent Naval Forces of
Canada were placed on active service, under section 19 of
the Naval Service Act, by orders im counoil (P.Cs. 2478 and
2479) of 1 September 1939, All officers and airmen of the
Permanent Active Air Force and specified units, formations
and detachments of the Auxiliary Active Alr Force were
placed on active service, under the War Measures Act, by



order in council (P.C. 2500) of 2 September. By a further
order (P.C. 2511) of 3 September the Minister of National
Defence was authorized "to call out for service from time

to time such Officers and Airmen of the Reserve Air Foroce

as may be required.”

50. In the First World War standing General
Courts lartial had been ast.abl\ished in each Military
District in Canada.’® The procedurs to be adopted in the
Second World War was outlined, at the end of September
1939, in general instructions for the C.A.S.F. issued by
the Adjutant General. He pointed out that a soldier on
active service could be lawfully tried by a Distriot Court
Martial and that it was unlikely that the number of more
serious cases would necessitate use of Field General Courts

Martial instead of Ceneral Courts Martial. The Adjutant

General also observed:

While field punishment may be lawfully awarded |
to a soldier on active service who is found :
Tguilty' of an offence, it is not oconsidered that
the conditions under which troops are serving in
Canada are such as would warrant such a form of
punishment being awarded. A sentence of detention i .
or imprisonment would, it is considered, meet the -',,‘EHQ
ends of Justlce, and therefore it shoul& only be ihehj.r
in very oxcepti.ona.), cases that field punishment : ;
should be awarded :

.--..-— ,;g‘_»: >
e -

51. The results of disciplinary pohoy in Canada

were constantly reviewed. In the summer of 1940 various
authorities, inocluding the Inspectors-General, became

seriously oconcermed about "a widespread slackening in
disoipline throughout the Forces™. The situation with L
respect to absence withdut leave was particularly unsatis-
factory. It was, however, realized that intelligent
administration, no less than carefully framed codes of

“gonduct, was essential to a solution. In a ciroular letter



to all District Officers Commsnding, the Adjutant General

(4a jJor-Ceneral B.W. Erowne) stated:

Vhat is wanted is effective action to inculcate
discipline, not as an artificlial rule but as a
nmdamental of soldiering and of any organized
enterprise as well., Discipline will save lives
and win battles. Absence without leave is a
manifestation of lack of discipline. Whether
the remedy is by drastic action or by administra-
tion, or both, is for decision in the partioular
oircumstance. Results must be obtained.

The scale of punishment should be checked B4
very carefully. Where necessary severe punishment '
should be administered. -a". ki

District Officers Commanding, if this has not
already been done, should call together the
officers of each unit and impress on them the ol
urgent necessity for obtaining the desired e A
standard of efficlency required. This responsib- = |
ility should e handed down from Commanding '
Officers to junior officers. If the junior el
officers take the requisite eamount of interest b
in their men and gain their confidence, it %g A
felt that results will be obtained quickly.

52. Arrangements were also made for close ! . |
co-operation between service and oivilian authorities in ,{'“p
disoiplinary matters affecting members of the services. ' hi

that, whenwor possible, the appropriate military author- u,
ities were to be notified when & soldier was charged with
an offence lying within the formers' jurisdiction. Para-
graph 484 of K.R. (Can.) provided that, in certain
ciroumstances, an officer would attend the trial of a )
soldier before a oivil court and pay any fine levied on the "'
soldier. The provincial attorneys general were informed: A
"The purpose of the Regulation is, inter alia, to prevent
& soldier escaping the performance of some military duty
which he could do by refusing to pay the fine, and serve
the term of imprisonment which may be awarded in default
of ;m:,ﬂnon‘ls."‘M .



53. In other respects a careful line was drawn

between service and civilian responsibilities. Thus, late

in 1940, the Judge Advocate General rejected the suggestion

that, in order to avold overcrowding of detention barracks,
courts martial should award sentences of imprisonment with
hard labour, which would then be served in civil jails.

He pointed out that "detention was introduced into the
scale of punishments for the express purpose of avolding
having to send soldiers to civil prisons who were sentenced
for purely military offences.” In his view the Department
of National Defence would have been "open to Jjustifiable
eriticisnm" if inatructioné had been issued that resulted
in "young soldiers, having noc criminal propensities, being
committed to e¢ivil prisons, with the stigma thereto
attaching, to say nothing of the assoclations which they
would ‘have in such prisons."72

54. Another legal problem was connected with
inter-service powers of arrest. In August 1940 the
regulations in effect on this point were very confusing.
miilitary custody", as defined in seotion 45 (2) of the
Arny Aoct,* did not include either naval or alr force
custody. Therefore, neither naval nor air force police
would legally arrest a soldier. On the other hand, "Air
Force custody", as defined in the Alr Force Act, included
both naval and military custody == with the result that
both naval and military police could legally arrest airmen.
Finally, there was no provision in the King's Regulations
or the Admiralty Instructions for the arrest of naval
ratings by either military or air force police. The Judge

#"ilitary oustody means, according to the usages of
the service, the putting the offender under arrest or the
putting him in confinement."



Advocate General stated that, if it was desired to remedy
this situation, an order in council would be required under

the War Measures &ot.76

55. Bventually, an order in council (P.C. 609)
of 26 January 1942 gave Naval, Army and Air Force Provost
Marshals reciprocal powers of arrest over members of the
 other services. This order al;io contained the following

provisions:

That the powers conferred ... on any Provost
Marshal are exercisable also by his assistants
and by any officer or seaman, soldier or airman
as the case may be, legally exercising authority II'
under him or on his behalf except that no officer | -
can be arrested or detained otherwise than on the

order of another officer.* oty

That the above powers may be exercised in the
area comprising the Dominion of Canada and Hovid
Newfoundland. US|

P.0. 609 was revoked by order in council (P.C. 3056) of

15 April 1943, whioh retained the prineciple of reciprocal
powers of arrest, but substituted "Staff Officers for Naval
Shore Patrols" for "Naval Provost Marshals". P.C. 3056 was |
revoked, in turn, by P.0. 3771 of 10 September 1946, whioh
again retained the principle of reciprocal powers of arrest
but made changes to conform with revised terminology in The
-King's Regulations for the Royal Canadian Air Foroe.

56 In passing, it may be noted that a member
of the Provost Corps was not a "peace officer" within the
meaning of the Oriminal Code. Consequently, in dealing
with oclvillans, his powers of arrest did not exceed those
- of a ocivilian who was not a peace officer. However, by

order in council (P.C. 4179) of 25 May 1943, the power of

¥It will be recalled that, in certain circumstances

(set out in section 45 (3) of the Army Act), a Junigr
officer could legally order the arrest of a senior.77



arrest by a member of the Provost Corps was "extended to
include arrest of any person acting in a susplclous manner
and action akin therstc, in any area designated by the

¥inister of National menftn:um.“'78

57 Introcduction of compulsory service for home
defence, under the National Resources Mobilization Act
(1940), brought additional problems of service discipline.
The £irst men called out under the appropriate regulations
reported for duty on 9 October 1940, severe penalties having
been provided for those who failed to comply./’ Under the |
Reserve Army (Special) Regulations 1941, a reorult or Home
Defence member of the Cenadian Army was considered to dbe ]
"subject to all obligations and duties, and be governed by gf’
the same laws, orders and regulations as a man of the i

Active Militia, on the strengih of a Corps thereof, whioch

Act." This meant that, 1f such soldlers were under close i
arrest, they could "be ordered to bear arms, attend parades s
and perform all such duties as may be required of them" by
reason of their active service status.ao Furthermore, the
principle was clearly aatabl.‘;shed that, if N.R.M.A. recruits
were arrested by oivil authorities for a civil offence,

"they should be dealt with as if they were members of any

active Unit or Formation of the Canadian Army."%l On the

other hand, N.R.M.A. reoruits were originally required to
perform service and duty only within the territorial limits

of Canada or in suoch areas as were designated by Parliament s
of the Governor in Council. This restriction was given a

narrow interpretation. -In 1942 the J‘udgé Advocate General's
office expressed the opinion that "no authority exists for
campelling them to proceed as part of a convoy to thol At
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United States, and even siould such personnel volunteer
to proceed, it would be advisadble to refuse such offers
in view of restrictions surrounding thelr servioe."az
However, & succession of orders in council gradually
enlarged the permitted area of employment within the North
American zone.9? Still later, an order in council (P.C.

8891) of 23 November 1944 authorized the Minister of

National Defence to send 16,000 N.R.M.A. 3oldiers overseas -

to relieve the infantry reinforcement orisis. b4

58. Disciplinary policy was also concerned with
the legal relationships of members of the British and

United States armed forces to Canadian service authorities

in Canada. Thus, inauguration of the British Commonwealth

Alr Training Plan,85 whereby airmen from the United Kingdom

and other parts of the Commonwealth came to Canada for
training, necessitated action under The Visiting Forces
(British Commonwealth) Act, 1933. Training sohooin and
other units of the Royal Alr Force began moving to Canada

early in 1940 and, before the end of that year, the neces

L

legal arrangements had been concluded. Action by both
British and Canadian authorities was required. The Alr

Council of the United Kingdom agreed to "communicate

warrants to the eppropriate Officers of the Royal Canadian

Air Foroe conferring upon them the power, (with limitations

which would require consideration in detail), to oconvene

and oconfirm Courts-lMartial, other than Field Ceneral Courtse

Martial, under the Air Force Mts."86 Canadian aotion was
based upon the provisions of The Visiting Forces (British
Commonwealth) Act, 1933, and the War Measures Act (Chapter
206 of the Revised Statutes of Canada, 1927). An order in
council (P.C. 6841) of 25 November 1940 stated, in part: |
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2. That the Royal Cenadian Air Foree shall serve
together in Canada with all such Training Schools,
Units and Formations of the Royal Air Force as
aforesald which are now, or which hereafter may be

moved to Canada,

3. That all Training Schools, Units and Formations
of the Royal Canadian Air Torce serving or present
in any Royal Canadian Air Force Air or Training
Command shall act in combination with all such
Training Schools, Units and Formations of the
Royal Air Force as are for the time being present
or serving in such Air or Training Command, and -
that, for the purposes of paragraph (b) of sub-
section (4) of Section 6 of the said The Visiting
Forces (British Commonwealth) Aoct, 1933, the
Royal Canadian Air Force Officer in command of
such Air or Training Command, as the case may be,
shall be the Officer in command of the Combined
Force serving in such Command.

The provisions of this order in council were given retro-

i active effect to 10 September 1940.

59. The application of British and Canadian
service law to training establishments under the British
Commonwealth Air Training Plan was further clarified by
decisions g:lfon in 1942 and 19453.. It was ostablia'hod that
members of the R.C.A.F. who were pobted to units of the

R.A.F. in Canada remained subject to R.C.A.F. law. On the

other hand, members of the R.A.F. placed at the disposal

of the R.C.A.F. in Canada became subjeoct to R.C.A.F. law.
The following ruling, given in 1943, serves to illustrate
the difficulties which arose:

If an R.A.F. officer or airman is posted to an
R.C.A.F. station in Canada, he is subjeot to
R.C.A.F. law. But if, while at an R.A.F. station
in Canada he commits an offence against R.A.F.
law and is subsequently posted to an R.C.A.F.

- station in Canada, he cannot be tried under
RiC.A.F. law for an offence agalnst R.A.F. law.
Hence he should be posted back to t.B R.A.F.
station and tried under R.A.F. law.

: c 60. Special arrangements were also made to
regulate the legal relationships of members of the Canadian

£
<
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and United States forcos in Capnada and the United States.® '
The United States Army was given the power of trying its
personnel in Canada by court martial under the American
Foreign Foroces order (1941), which was made applicable to
United States forces stationed in Canada by order in counoil
(P.C. 2813) of 6 April 1943, Accordingly, members of the |
United States forces in Canada ‘could be legally apprehended

at the request of either their Officer Commanding or the
United States Government. However, this order applied only

~ to members of the American forces stationed in Canada; in

July 1943 the office of the Judge Advocate General ruled
that "absentees and deserters of the United States Army ‘
who are not members of a United States Foroce stationed in i:» |
Canada cannot be apprehended in Canada under this Order by :{':I."'f.':;;:.
Canadian Service Police."88 it

61. The present report cannot attempt to cover iy
all aspects of the wartime administration of disciplinary .
policy within Canada. However, by way of concluding this S
section, brief i-arera;oe may be made to certain decisions
with a wide application to members of the services. For
example, refusals of inooculation were dealt with by order
in council (P.C. 634) of 27 January 1942, rescinding an
order in council (P.C. 6375) of 19 August 1941. It had
been clearly established that when a member of the i;orGOI
refused to submit to vacoination, inoculation or treatment
against any infectious disease and blood examination, he
could not be physically forced to comply. But P.C. 634

*The special requirements of disciplinary poliecy in
the First Special Service Force, "a unique international
organization whose personnel was drawn partly from the
Canadian and partly from the United States Army" is
disoussed in Six Years of Var, 108. See, also, paragraph
95 of this report.
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provided that "an unressonable refusal" constituted an
offence under sub-section 2 of section 9 of the Army Act.#*
The office of the Judge Advocats General stated that "this
would not be a continuing offence and each refusal would

constitute a separate ofrunca."89

62. Another decision, based upon an order in
council (P.C. 4059) of 15 May 1942, olarified the status
of nursing sisters. Since they were appointed to
commissions, they were deemed to be officers within the
meaning of section 190 of the Army Act and therefore
subject to appropriate diaoiplinarw'aotion.9° On the
general subject of reducing officers in rank, the Judge
Advocate General contributed this opinion:

Since a commission is granted by His Majesty
the King to discharge 'his duties as an officer
in the rank of ... or in such other rank as we
may from time to time hereafter be pleased to
promote or appoint you,' such officer may not
be demoted and neither the War Measures Act nor
the Militia Act, neither of which bind the Crowm,
could be invoked to acgomplish this end. 91

It was also oatabliahsd that the procedure for removal,
retirement or reversion to reserve status of an Army
officer, under paragraphs 267 and 268 of K.R. (Can.), was
"not in any sense a punishment but such action is taken &
purely from the point of view of the good of the Service.
The Adjutant-General may, if in his opinion, he feels that
the facts do not jJustify submission to the Minister, refuse
to submit same; but once the matter is submitted, the
Minister is not limited in any way by consideration of the

legal sufficlency of the evidence."?2

*Dealing with disobedience to a uuporior officer.
(See paragraph 16, above).
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63. Peouliar difficulties sometimes arose in the
administration of service law, Thus, under Article 144 of
the Canadian Naval Regulations (1942), only applicants "of
the white race™ were ecligible to serve in the Royal

Canadian Navy. Almost inevitably, the authorities were
called upon to declide whether an applicant with mixed blood
~= in this case, one with one-~twelfth Indian blood (his
father was one-sixth Indian and his mother white) -- was
eligible for enlistment. The Judge Advooate General .
decided that, sinoe the applicant in question showed "all
the characteristics of the white race and nomne of the l !
Indian Race", he was properly eligible to serve in the : 2’

e

Royal Canadian Navy.’” - 0
fi

r,

(11) Disciplinary Policy in Territories Adjscent to Canada i

64, In May 1940 the Canadien Government accepted
a British suggestion to send Canadlan troops to the West
Indies. For a time the troops ocoupied both Bermuda and
Jamaioca; later the Canadien commitment was extended in the
Caribbean to the Bahamas and British Guiana.’® The legal
problems oreated by these dispositions were solved, in

Canada, by invoking The Visiting Forces (British Common-
wealth) Aot, 1933, and the War Measures Act. By order in i
council (P.C. 2218) of 28 May 1940 "all Military Forces

of Canada present in the West Indles and Bermuda" ;nero
ordered to "serve together therein with the Military Forces
of the United Kingdom and the Military Foroces of the said
Colonies, present in the West Indies and Bermuda."” The
Canadian forces were also direocted to "act in combination

with those Forces of the United Kingdom present in the West

Indies and Bermuda and those Foroes of the said Colonies
to which the same have been so detailed.” This procedure
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was repeated, in 1942, when Canada despatched a small

force to protect vital interests in British Guiana. By
order in council (P.C. 4744) of 5 June 1942 the Canadian
force was ordered to "servo together, and act in combination
therein, with the Military forces of the United Kingdom

and with the Military Forces of any other part of the
British Commonwealth and of the colony of British Guiana
present in British Guiana.”

65. In the spring of 1940 the British Government
also suggested that Canadisn troops be sent to Iceland.
Further consultation, profoundly influenced by Allied
military reverses in North-West Europe, led the Canadian
Government to despatch "Z" Force to Iceland during June

and July.’s The R.C.A.F. was also involved in these
defensive arranéaﬁents. Again, The Visiting Forces
(British Commonwealth) Act, 1933, and the War Measures

Act were employed to resolve questions of command and
discipline. An order in council (P.C. 2581) of 14 June
1940 ordered "all Military and Air Forces of canaé; present
in Iceland” to "serve together" and "act in combination

~ with those Foroes of the United Kingdom and of other parts
of the British Commonwealth present in Iceland to which

the same have been so detalled.”

66. The same machinery was used to adjust legal
relationships between Canadiaen military and air forces, on
the one hand, and military foroces of Newfoundland, on the
other, after Canada partioipatad in the defence of the
1nland.96 Fortunately, Tha Visiting Forges (British Commone
wealth) Aot, 1933, was adequate to deal with any difficul-

ties whioch, otherwise, mizht have arisen through
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Newfoundland's peculiar constitutional status.* By order
in council (P.C. 3822) of 13 August 1940 "all Military and
Alr Foreces of Canada nra2zeoni in Newfoundland” were ordered
to "serve together" and "act in combination with those
Forees of Newfoundland present in Newfoundland to which
the same have been so detailed."™ In 1941 the Canadian
Judge Advocate General pointed out that, if a "member of
the Newfoundland Militla was, by virtue of Section 5 (1)
(b) of The Visiting Forces Act (Newfoundland), attached
temporarily to the Canadian Force serving in Newfoundland,
he would, by virtue of Section 6 (1) (b) and sub-section
(3) of the said Section 6 of The Visiting Forces Act
(Canada), te subject to Military Iaw and be treated as if
he were a member of the Canadian Forece, unless otherwise
ordered by the Gov;fnor-in-coﬁnoil.“97 No such order had
been made. P.C. 3822 was revoked by P.C. 3464 of 29 April
1943 which, however, merely consolidated existing orders
dealing with the relationship of the Military Forces of
Canada to those of other parts of the Commonwealth. (See

paragraph 88, below).

67. Defensive arrangements in the West Indies,
Iceland and Newfoundland were directed against German
aggression. Parallel dispositions countered the threat of
a Japanese offensive in the North Pacific. In this area
units of the R.C.N., Canadian Army and R.C.A.F. participated
in large-scale Amerioﬁn operations, culminating in the
fiasco at Kiska in July 1943.9% Begloning with en order in

%*Responsible government was suspended and Newfoundland
was administered by a Commission of Government, responsible
to the British authorities, from February 1934 to March
1949, when Newfoundland entered Confederation.




council (P.C. 7995) of 4 Zeptamber 1942, authority was
granted for the despateh to Alaska oif certain Canadian
units containing personnel called out under the National
Resources Mobilization Act (1940). The provisions of this
order were extended by P.Cs. 3238 and 5011 of 20 April and
18 June 1943, respectively.

68. Policy covering the general employment of
K.R.M.A. soldlers in territories adjacent to Canada was

clarified by order in council (P.0. 6296) of 11 August
1943:

The Minister of liational Defence is hereby
authorized and directed to despatech personnel
called out for training, service or duty pursuant
to the National Resources Mobilization Act, 1940,
to Newfoundland (including Iabrador), Bermuda,
Bahamas, B.".L, Jamaica, B.W.I., British Guiana,
Alaska "and the United States of America for
training, service or duty with any Active Unit of
the Canadian Army as from time to time he deems
necessary having regard to the military exigencies -
of the moment; and to issue or cause to be issued
all Orders and to take all steps necessary to give
effect to this authorization and direction; and

all personnel so to be despatched are respectively -

hereby required (in addition to all other
obligations for training service or duty) to

perform while in Newfoundland (including Labrador), '

Bermuda, Bahamas, Jamalca, British GCuiana, Alaska
and the United States of America, such training,
service or duty as may be ordered by armySuperior
Officer in all respects as if the aforesaid
tralning service or duty were training service or
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duty performed or ordered to be performed in Canada.

All such personnel were brought completely within the scope
of military law by being placed "on Aotive Service beyond
Canada for the defence thereof" under seotion 64 of the
H.tlitig Act.

69. When Canada despatched an expeditionary

force to Hong Kong, at the end of 1941, special arrangements

covering discipline were again necessary. Under authority
of The Visiting Forces (British Commonwealth) Act, 1933,
and the War Measures .iot, an order in council (P.C. 3020)
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of 17 October 1941 st.ted that "lilitary Forces of Canada
serving in Hong Kong or elsewhere in the Far East" would
“serve together" and, when so ordered by "the appropriate
Canadian Service Autioritiss", would "act in combination
with those Forces of the United Kingdom and of other parts
of the British Commonwealth, Colony or Territory administer-
ed by any of His Majesty's Governments present in Hong Kong

or elsewhere in the rFar East to which the same have been so

detalled."

70. The instruotions issued to Brigadier J.K.

Iawson, commander of the Canadian force, made it olear ,:_
that, although the force would serve under the operational il
control o; the General Officer Commanding, Hong Kong, the
latter was not "vested with authority to convene and confirm
the findings and sentences of Court-lMartial, in respect of .
Canadian personnel"” under lLawson's oomand.” By another
order in council (P.C. 0022}, also of 17 October 1941, the
commander of the Canadlan force was "empowered in the case
or offiocers and soldiers under his command to convene
General Courts-lMartial for the trial of any such officer

or soldier, and District Courts-iiartial for the trial of
any such soldier, and to delegate power to any officer

duly qualified by law in that behalf to convene any such
Distriot Courts<Martial.” The Canadian commander was also
authorized to "approve, confirm and ocause to be put into
execution, mitigate, commute or remit any sentence” of a
court martial "other than in the case of officers a sentence
of death or penal servitude or imprisonment with or without
hard labour or oaahlaring' or dismissal from His Majesty's
Service, and in the case of soldiers a sentence of death

or penal servitude...." Sentences in the restricted



category, passed by Gensral Courts-Martlal, were to be

referred to the Judge Advocate General who, acting under
section 99 of the Militia Act,* would pass the proceedings
(through the Minister of hetional Defence) to the Governor
ir Council. Such sentences could be legally executed only
after the Governor in Council had given approval. Under
K.R. (Can.) both the officer commanding and the Officer in
Charge of Administration were vested with the powers of a
District Officer Commanding to deal with less serious
disciplinary matters.

(111) Disciplinary Policy Overseas

71. Unlike the anomalous situation which had
persisted throughout the First World War, Canadian control
of disoiblinary policy with respect to Canadians serving
overseas was clearly established from the beginning of the
Second World War. British authorities were quick to
realize the autonomous status of Canadians serving in
theatres under British or Allied operational control and
there was very little friction, on this i1ssue, between
Canada and other members of the Commonwealth. The only
difficulties over disciplinary matters were self-imposed,
arising out of attempts to implement Canadian policy in
the light of constantly changing strategical considerations.

72. Certain aspects of disciplinary policy in
relation to military formations serving overseas have

already been mentioned in the Official History of the
Canadian Army in the second Vorld War*® The early problems

*"No sentence of any general court-martial shall be
carried into effect until approved by the Covemor in
Council". (Militia Act, Chapter 132, Revised Statutes of
Canada, 1927)., See Appendix "F" to this report.

*#g1ix Years of War, 425-7.




of legal relationshipy between Canadian and British forces N
have also been examined in two reports prepared by the
Historical Section: Chapter Two of the "Preliminary
Narm.tivo: The Histery of the Canadian Military Forces
Overseas 1939-40" and C.M.H.Q. Historical Section Report
No. 180, "The Visiting Forces Act 1941-4", The present
account will supplement this information by outlining the
successive changes in procedure, mainly in the form of
warrants to convene courts martial, whioch emabled Canadian
commanders to cope with the changing requirements of
disciplinary policy between 1939 and 1946. Because of the
lack of avallable material on developments in the R.C.N.
and R.C.A.F. (ses paragraph 1, above) this section of the

report is restrioted mainly to the military aspects of b
A
disciplinary policy. : E‘f:-‘,-‘."-’!':
i
b
(a) Preliminary Naval, Military and Air Arrangements ”ﬁ’
:'I':,'.f_\lu
gy
73 An order in council (P.C. 3391) of 2 ki
2

November 1939, purported to be made under The Visiting
Foroes (British Commonwealth) Act, 1933, contained : .
provisions for the employment of Canadian military and air g
forces in the United Kingdom and on the continent of Europe: .

1. That all Military and Air Forces of Canada present
in the United Kingdom serve together with the
Military and Alr Forces, respectively, of the
United Kingdom;

2. That all Military and Air Forges of Canada serving
on the Continent of Europe shall act in combination
with those Forces of the United Kingdom serving
on the Continent of Europe with which they may
from time to time be serving, and that they shall
80 act upon their embarkation in the United
Kingdom for the purpose of proceeding to the
Continent of Europe; and

3. That, in reaps.ot of any Military and Air Forces
of Canada serving in the United Kingdom, those
parts thereof as may from time to time be

detalled for that purpcse by the appropriate

-
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Canadian Sorvice Authorities as from time to
time designeted by the linister of National
Defence, shall act in combination with those
Forces of ths United Kingdom to which the same
have been so detailed.

Some doubt having been expressed about the competence of
the Governor in Council to delegate certain of these powers,
under The Visiting Forces (British Commonwealth) Act, 1933,
a further order in council (P.c: 3802) was approved on
23 November 1939, bringing P.C. 3391 under the authority .
of the War Measures Act (Chapter 206 of the Revised Statutes ;';» i
of Canada, 1927). P.C. 3391, as amended, was afterwards
revoked by P.0. 1066 of 3 April 1940 (effective 2 November
1939), which ensured "uniformity of procedure in the matter
of declarations made under the respective Canadian and : ,(
United Kingdom Statutes™. The principal ochange concerned ":,-;
the first paragraph of the above quotation, which was i
revised to read: Ui
d. That all Military and Air Forces of Canada which i
are present in the United Kingdom or on the
Continent of Europs, or are proceeding from one

to the other, serve together with the Military
and Air Forces, respectively, of the United

Kingdom.
In due course P.0. 1066 was revoked, insofar as the designa=
tion of the Minister of National Defence was concerned, by

P.C. 3464 of 29 April 1943 (see, below, para88 ).

e

74. It will bs noted that the above arrangements
did not inolude provision for the Royal Canadian Navy.

Very early in the war, an order in council (P.C. 2638 of
14 September 1939) gave authority for certain ships of the
R.C.lN., "together with the officers and seamen serving
them, to oco-operate to the fullest extent with the forces
of the Royal Navy." This order was rescinded by another
(P.0. 3732), of 17 November 1939, which stated that "all
Canadian Naval Establishments and all H.M.C. Ships now in



commission or to be coumissioned, together with the officers

2

and seamen serving therein, shall during the present war
co-operate to the fullest extent with the Royal Navy, and
with all other Naval Forces of His liajesty.” Detalled
infdmation o1 the disciplinary procedure applied to
Canadien naval personnel in foreign waters is not presently
available. Howevér. it appears that throughout the Second
World War ships of the R.C.N. were "attached" to the R.N.

and that, when required, courts martial were convened by

the R.N. These courts usually contained Canadian represente

atives and sentences were subject to Canadian review.

Disciplinary cases in Canadian waters were, of course, dealt .

with exclusively by Canadian authorities.l00

75. Canadian control of military discipline was
much more clearly defined. Order in council (P.C. 149) of
13 January 1940, effective from 15 December 1939, provided

(italios added):

With respect to the lMilitary and Air Forces of
Canada, serving in the United Kingdom:=-

(a) The Officer Commanding lst, Canadian Division,

C.heS. 7

The Senior Comdatant Officer of Carnadian
Military Headquarters in Great Britdin; and

The Senior Combatant O0fficer of the Royal
Camadian Alr Foroe Headquarters in Great

Britain,

not be low the rank of Brigadier or Air Officer,
as the case may be, are hereby empowered in
the case of officers, soldiers and airmen
under thoelr respective commands, to convene

- General Courts-<iartial for the trial of any
such officer, soldier or airman, and Distriot
Courts<fartial for the trial of any such
soldier or aiman and to delegate power to
any officer duly qualified by law in that
behalf to convene any such Distriet Courtse

(b) ghz grgicar_ Commnding, lst Canadian Division,
eAeDel o} :




The Senior Combatant Officer of Canadian
Military Headquarters in Great Britain; and s

The Senlor Combatant Officer of The Royal
Canadian Air Force Headquarters in Great

Britain;

pot below the rank of Brigadier or Air Officer,
i.8 the case may be, are hereby empowered, with
respect t0 any Court-ifartial held for the trial
of an officer, soldier or aiman under their
respective commands, to approve, confirm and
cause to be put into execution, mitigate,
commute or remit any sentence of any such
Court-l'artial other than, in the case of
officers a sentence of death or penal servitude
or imprisconment with or without hard labour,

oTr cashiering or dismisgsal from His liajesty's
Service and, in the case of soldiers or airmen, :
a sentence of death or penal servitude,
provided always that the officer who, under
the provisions of this sub-paragraph has power
to confirm, may, if he deems fit, refer the
sentence of any General Court-Martial in the
manner hereunder provided for approval or
otherwise by the Governor-in-Council.

Werrants for these purposes were lssued to the foregoing
officers. It was clear that the powers delégated to G.0.C,
1st Canadian Division, under P.C. 149, could be exeroised
only while the division was in the United Kingdom. It was

also olear that, except in the more serious cases (italicized |
in the foregoing quotation), the restriction imposed by e
Seotion 99 of the Militia Aot upon the carrying out of

sentences by General Courts Martial was removed.101 In an
__explanatory letter to A.A.G., Aldershot Command, Colonel

the Hon. P.J. Montague* (then A.A. & Q.M.G., at C.M.H.Q.)
emphasized the purely Canadian channel of authority: "The

Militlia Aot which is part of the law of Canada and which

has been brought with it into England by the Canadian Force,
provides in Section 93 that the Governor in Council may Vi

*A Pulsne Judge of the Court of King's Benoh in Manitoba
before the Second World War, Montague rose through various
senior appointments to become Chief of Staff, C.M.H.Q., with
the rank of lieutenant-general, while remaining J.A.G, for
the Canadian Army Overseas until the end of the war.



convene courts martial and delegate the power to convene i

such and to approve and confirm sentence of such,"102

76. While these arrangements were being implement-
ed, the Adjutant General at Ottawa lssued supplementary
instructions, governing the discipline of the Canadlan
Active Service Force in the Un{ted Kingdom, similar to

those issued at the beginning of the war for internal

administration in Canada (see paragraph 50, above):

In the United Kingdom, it is unlikely that the
number of offenders who are required to be tried
by General Courts-lartial, or who have committed
offences which warrant trial by such Courts, will
be sufficient to necessitate the convening of
Field General Courts-Martial instead of General
Courts-llartial and so, such Courts will not be
convened... Unless it is considered that the
offender should be tried by a General Court=-
Martial, recourse will be had to a Distrioct 5o
Court-fartial. g8

Vhile field punishment may be lawfully awarded to g
a soldier, on active service, who is found guilty Uik s
of an offence, it is considered that the conditions . |
under which the troops are serving in the United ity
Kingdom are such as will not warrant such formof %
punishment being awarded. A sentence of detentiom /'
or imprisonment will, it 1s considered, meet the yinved
ends of Justice, and, therefore, only in very
exceptional cases chould field punishment be

awarded.l03

1. Early in 1940 a technical difficulty arose
- over the meaning of "superior military authority" in

S

relation to suspended sentences. <Colonel Montague, as
D.J.A.G., advised Ma jor-General A.G.L. McNaughton, 5.0.0.

- 1lst Canadian Divislon, that the latter was not a "superior
military authority™ within the meaning of seotion 57A of
the Army Act and oonsejuently could not legally suspend
sentences awarded by Canadian courts martial overseas.
lontague pointed out that it was necessary "to proteot the
Commander because if by reascn of any officer's illegal act
a soldier's common lsw rights are impaired, the officer can
be held liadble in d.amagas."l“ This situation was quickly



remedied in Canada by promulgation of General Order No. 48
of 1940, which appointed the following officers as "superior
military authority for the purpose of the said Section 57A

of the Army Act":

Major-General A.G.L. Mcllaughton, C«B., C.M.G.,
D.5.0., CGeneral Officer Commanding
First Canadian Division, C.A.S.F.
(Effective 28th February, 1940)

Major-General H.D.G. Crerar, D.S.0., Senior
" Combatant Officer, Canadian Military
Headquarters in Great Britain.

Brigadier P.J. Xontague, C.M.G., D.S.0.,, M.C., -
Assistant Adjutant and Quartermaster General,

Canadian Military Headquarters in Great

Britain.
(Effective 16th March, 1940)

It will be noted that the designation was restricted to
three senior officers by names, and not by their appoint-
ments. This was ohanged by General Order No. 275 of 1940, ' .

which altered the appointments to reads: L4t

The Senior Combatant Officer of the Canadian
Militia not lclow the rank of Major-General
serving in the Canadian Military Foroes in the
United Kingdom or elsewhere in the field with
respect to foroes under his command.

The Senior Combatant Officer at Canadian iilitary
Headquarters in Great Britain, not below the
rank of Brigadier.

- - (b) Disciplinary Problems on the Cont a el
United Kingdom - 1940

78. As the war entered the fateful spring ﬁnd .
sumnmer of 1940 other problems arose with a direot bearing @
upon disciplinary pollicy. Anticipating the departure of
Canadian military and air forces for operations on the
Continent, the Capadlan Government considered the necessity

of issuing a warrant to convene courts martial to the

"0fficer Commanding the combined Forces and, if so, what
limitation should be made in exeroise of powers relating
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%o confirmation findings and sentence."19% As a guide,

the Covernment sour~ht Inforration on the procedure adopted

in cases where Australian or lew Zealand forces were "acting

in combination with forces of [the] United Kingdom under
the command ¢f an Officer appointed to command the combined
Forces." The High Commissioner for Canada in the United
Kingdom (Mr. Vincent liassey) recapltulated lMontague's
opinion, that since Australia and New Zealand had not yet
adopted seotion 4 of the Statute of Westminster "their
troops overseas apparcntly come at present under Ax'my Act
Section 187 C, being amendment 7 of June, 1932.'106'. ‘These
Dominions were then enuoting the necessary legislation to
conform with their new constitutional status. The High
Commissioner's comnunication continued:

No limitation made by British on exercise by Gort*

of full powers relating to confirmation of findings

and sentences. lNo instructions have of course yet

been issued by United Kingdom to Commander proposed
combined forges in Frencae.

When 6enora1 McNaughton discussed the integration of Canadian L

forces in the B.E.F. with Lord Gort, the latter freely

conceded Camadian autonomy in disciplinary matters:

The C.in-C. indicated that he did not desire
or think it necessary that in matters of
discipline the Camadian Force should be under
G.H.Q. He pointed out the difficulties which
had been experierced by Sir D. Haig in 1918
when the Australians had had a different scale
of punishment from the B.E.F. (i.e. abolition
of the Death Sentence): he stated that if he had
to he would accept responsibility for Discipline
but that he thought that matters would work out

most advantageously if the Canadian Force remained

autonomous as far as possible in disciplinary
matters.

The G.0.C., Canadlan Forges, agreed that the .
scales of Punishment in the two forces should be
similar and he thought that no difficulty would
be met in bringing this wout by conference
between the two staffs.l07

*General (later I'ield-Marshal) lLord Cort, V.C., who
had been G.I.G-S., 195?-9. and who was O.-in-d., British
Expeditionary Force, 1939-40.
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79. On 14 June 1540 an order in council (P.C.

2579) was passed, effective 1 Jume 1940, providing for the
convening of Genersl and District Courts Martial and the
c confirmation and cerrying out of sentences awarded in cases
concerning membars of Canadian military forces serving "in
combination” with forces of the United Kingdom "on the

Continent of Europe". The order stated, inter alia:

The power and authority from time to time granted

by His liajesty under the Army Act to the Officer
appointed by or under the authority of His Majesty

to command the combined Force with which any said
Canadian Military Forces are acting in combination,

to convene General end Distrioct Courts-Martlal,

and to confirm the findings and sentences thereof,

as well as any power of delegation vested in any dutass
such Officer by His lajesty, shall apply with i
respect to ths convening of any such Courts<Martial '/
for the trial of any member of any such Canadian {5 kA
Military Forces when so acting in combination, and .
with respect to the confirmation of the findings {efe
and sentences of any such Courts-Martial, and with Gy bt
respect to the carrying into effect of such e
ﬁﬁntanﬂeﬂo L N ] ‘ :.

That the provisions of Section 99 of the Militia Ll

_Act [see paragrzph 70, abovel] shall not apply with T
respect to ths carrring into effect of the sentence gL
of any General Court-liartial held on the Continent g i
of Europe for the trlial of any officer or soldier ¢ A
of the Military Forces of Canada, or of any officer ‘m, i
or ailrman of the Royal Canadian Air Force, or of S
any member of the naval, lilitary and Air Forces 5 N
of His Majesty raised in eny other part of the AR
British Commonwealth while attached temporarily %o Wk
any Military Fcrces of Canada serving on the L
Continent of Zurope....

80. These arrangements were nullified by the

disastrous turn of events on the Continent and no warrant

was issued to the comandor-in-chier.loe Successive Allied

reverses led to the evacuation of Dunkirk during the first

days of June. By the middle of the month the lst Canadian '
Infantry Brigade, which had only just arrived in France,

C was preparing to withdrdw to- England.®* On 22 June the
Franco-German armistico was signed. Meanwhile, on the

18th, Brigadier Lontague had teslegraphed to National

*Six Years of Var, 279=83.



Dafence Headquarters, pointing out that the words "on the

Continent of Europe" in P.C. 2579 "must de interpreted as
referring only to the mainland of the Continent and there=~
fore the matter of conveningz and confirming [courts martiall
vhere forces are in combination in the United Kingdom
requires to be dealt with...."107 Under the British system
the C.-in-C. Home Forces was not charged with administration, .
which was left to the War 0ffice and Commands. Montague
also noted that special arrangements would be needed to

cope with the arrival of a second division and formation

of a corps. He urged that authority should also be given
for the convening of Field General Courts Martial in the
United Kingdom and that restrictions on the award of field

punishment should be removed.

81. Responding to the changed strategic situation Gl

overseas, the Canadian Covernment passed an order in counocil }t]

order endeavoured to cover various contingencies in the

United Kingdom, including inablility of the Senior Combatant

Officer to act, as follows (italics added):

(a) The Senior Combatant Officer of the Canadian
1ilitia, not below the rank of Major General,
serving in the said Canadian lfilitary Forces;
and the Deputy Adjutant Gensral at Canadian
Military Headquarters in Great Britain, not
below the rank of Brigadier, are hereby
empowered, in the case of officers and soldiers
under the commani of sald Senior Combatant
Officer or of Canadian Military Headquarters
in Great Britain, as the case may be, to
convene General Courts-Martial for the trial

- of any such officer or soldier, and District
Courts<liartial for the trial of any such
soldier, and to delegate power to any offiocer
duly qualified by law in that behalf to convens
any District Court-llartial.

(b) The Senior Combatant Officer of the Canadian
Militia, not below the rank of Major Ceneral,
serving in the Canadian Military Forces in the
United Xingdom is hereby empowered, with respect

T
AL

{P.C. 2932) of 4 July 1940, effective 25 June 1940:. This el
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to any Courtel’urtial held for the trial of an
officer or soléier under his command, or under
the comuari of Carnacdien Militaery Headquarters

in Creat Britein, o approve, confirm, and cause
to _be put into sxccusion, mitigate or remit any

sentence of any such Court-iartial, and the

Tovisions of cection 99 of the Militia f&og
shall not apply with respect to_any such
sentence.

By the same order the Deputy AdJjutant Ceneral at C.K.H.Q.
was given "the powers, duties and funotions" which, under
sub-paragraph (b) of paragraph 1 of P.C. 149 (quoted in
paragraph 75, above), had been previously exercised by the
Senior Combatant Officer of Canedian Military Headquarters
in Great Britain. It will be noted that the order changed
the designation "The Senlor Combatant Officer of Canadian

Military Headquarters in Creat Britain" (used in P.C. 149)

to "The Senior Combatant Officer of the Canadian Militia®
and that the latter's powers were extended by removal of
the restriction imposed by section 99 of the Militla Act.
On the other hand, while D.A.G., C.M.H.Q., could oconvene
courts-martial, he could not confirm or put into exescution
the most severe sentences, such as death, cashiering,

dismissal or penal servitude.

82. N.D.H.Q. advised C.M.,H.Q. that, if Field
General Courts Martial were held on British troops in the
United Kingdom, and if field punishment was awarded by the
British authorities, simllar action could be taken -with
respect to Canadian troops in the United mgdan.'uo
Accordingly, Oanadien Active Service Force (Overseas)
Routine Order No. 232 of 7 August 1940 authorized trial by
Field General Courts Hartin; ; paragraph 10 of the same
order stated: ‘

Field punisiment nay now be awarded summarily

and by sentence of Court Martial. It is desirable

that as far as possible sentences of detention
shall continue to be awarded by Courts Martial




' arrengements were made in 1941, by P.Cs. 8121 and 8122 of i

~ iavaslon of North-West Europe inevitably led to further

I 60 “'14{: |

and that field punishment shall be reserved for

sSummary awaliSe
83. As the bdulld-up of Canadian formations in
the United Kingdom continued, supplementary arrangements
were necessary to cover the exparding requirements of
discipline. By an order in council (P.C. 3780) of 13
August 1940, "the Officer Commanding Second Canadian
Division" was given the same "powers, duties and functions"
which, under P.C. 149 of 12 January 1940, had previously
been given to G.0.C. lst Division.,111 (See paragraph 75,
above). The Senior Combatant Officer of the Canadian
Militia (not below the rank of Major-General) serving in
the United Kingdom was then authorized to confim sentences
awarded by courts martial in the 2nd Division.11? gsimilar ! ,

22 and 24 October, respectively, to cover the 3rd and 5th !
Divisions when they arrived in the United Kingdom. _ [m,«

(6) Convening Courts Martial on the Continent and in
the Unit ngicm, 1941-2

4. Meanwhile, returning prospects of an Allied

consideration of the problems of convening courts martial hiod
or the Continent. At the beginniﬁg of 1941, in a letter to
Lieut.-General McNaughton, Commander, Canadian Corps,

Ma Jor-General Montague commented on the application of

P.C. 2579 of 14 June 1940, pointing out that "the Commander-
in-Chief of the British forces on the Continent, with whioch

a foroce of the Canadian Army is acting in combination, is
invested with power to convene and to confirm and to delegate
such powers. In the result the Commander-in-Chief's astion
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will be final and it will te for him to delegate powers to
you and to divisional commsrders as was the practice in the
last war and in the B....F. in the present one."113 1% is,
however, important to remember the distinction, in channels
of authority, betweon the procedures of the First and

. Second World Wars. As we have seen (paragraph 17, above),
authority to convene and oonfirg courts martial in the
earlier conflict emanated from The King, through exclusively
British channels, with Canadian acquiescence. In the Second
World War authority was derived from Canada, through the
Governor in Council, acting upon the advice of the Canadian
Government. The difference between the two procedures was
illustrated in an order in council (P.C. 547) of 24 January i
1941, which gave authority to convene and confirm courts
martial "to the Officer Command ing each of those Fforces of
His Majesty serving on the Continent of Europe with which
Canadian Military Forces there serving are acting in
combination”. Attached to this order was a draft warrant ‘I il
(see Appendix "A"™ to this report) designed to convey the .
necessary authority when the need arose. i

‘ P The flexibility of these arrangements was

shown by the application of P.Cs. 2579 and 547 to the
_dl:.olpline of Canadlan troops stationed a2t Gibraltar from
1940 to 1942.* The Canadiar authorities provided the
Governor and Commander-in-Chief, Gibraltar, with a warrant
to convene and confimm courts martial on Canadian soldiers
in the fortress. After consultation with C.M.H.Q., the War ¢
Office advised His Excellency that his powers of command

and punishment were equivalent to those of an "officer of




{the) Dominion force - rolative rank and holding same

command.” He was given "eimiler powers and authority as
granted under [the] A~uy Aot for United Kingdom troops to |
convene General and District courtse-martial, confirm findings
and sentence thereof, of delegation and carrying sentences
into effect." He could also appoint Canadian or British
officers to sit as members of such courts. Seotion 99 of
the Militia Aot was walved and His Excellency could,
therefore, "confirm sentences by General Court-lartial
under Canadian military law" to the same extent as applic-
able to British troops under a British warrant. The
communication from the War 0ffice concluded: "In any case

where you think fit to reserve confirmation for approval 3 i
of [the] Governor in Council in Canada case should be sent |
here for transmission through Canadian H.Q. Iondon. ;i{:’
Disposal of C.l/. [Court Martiall proceedings duly conﬂmd.- gl
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should follow same channels."-1% Rl

86. Nevertheless, Dy the autumn of 1941, the

‘Canadian authorities recognized the need for further revision

of the overseas warrants for military commanders. A
memorandum prepared by the Senior Officer, C.M.H.Q. (Major-
General Montague), for the Minister of National Defence il -}.f_.:
(Col. the Hon. J.L. Ralston) observed: "The present . & i &
situation as to the various warrants has grown plecemeal {
since the Canadians landed in the U.K., and has become By
complicated....The S.C.0. [Senior Combatant Officer] in the . _ -
U.K. under the terms of his warrant may delegate the power

to convene but not his power to confirm,"115 Montague's

paper referred to the nec;aasir.y of sqaldng separate orders

in council and warrants for divisional commanders and

advocated "a simple solution ... for the present and any



future circumstances iu cornection with the force or forces

in the field whether in the U.X. or on the Continent."
These problems were discuscsed et a conference held at
C.i.H.Q. on 21 October 1941 and attended by the Minister of
National Defence, Lieout.-General licNaughton, lajor-General
H.D.G. Crerar (then C.C.S.) and liajor-Ceneral lontague.
Agreenent was reached on the form of a new draft warrant
for the Senlor Combatant Officer of the Canadian Militla
serving with the Canadian Army Overseas; it was also agreed
"that if the proposed warraent for the Senlor Officer,
C.K.H.Q., be identical in terms with that proposed for the
Senior Combatant Officer it will serve all purposes and
circunstances that exist or may arise in respect of troops
under the command of G.M.H.Q.'u6

87. As a direct result of the above conference
another order (P.C. 9586), effective 1 January 1942, was
approved by the Governor in Council on 1l December 1941.
This order cancelled previous orders (P.Cs. 149, 2579, 2932
and 3780 of 1940 and 547, €121 and 8122 of 1941) in so far
&g they related "to the convening of Courts<iartial for the
trial of an officer or soldier of the Military Forces of
~ Canada, to the confirmation of the finding and tc the
approval, confirmtion and putting into execution, mitigation,
comnutation or remission of sentences of any such Courts=
Martial...." The new order provided (italics added):
Lo The Sernior Combasant Officer of the
Canadian Militia, not below the rank of Hajore
General, serving with the lilitary Forces of
Canada in the United Kingdom or on the continent
of Europe 1s empowered to convene General Courtse-
Martial for the trial of any officer or soldier
serving in said Military Forces of Canada under
his command and to confirm the finding and to
approve, confim and causs to be put into

exeoution, mitigate, commute or remit any sentence
of any such Court-iartial.

T ST anled
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3. e jo‘-uwnm. 1 the Honourable P.J. lMontague,
c-&;.GQ' .I..o a(;l’ i IU.’ 30 10“” B.S hﬁ Shall Oontinu‘ X
to be the sonl Cfficer at Canadian [7ilitary

Headquarters in Gran.t Britain is empowered to
convene Gonernl Courbs-Nartial for the trial of
any officer or soldier zerving in said Military
Forces of Canada under his comnmand and to confirm
the finding and tc approve, confirm and cause to
be put into execution, mitigate, ocommute or remit
any such Court-Martial.

Under paragraph 4, both the Senlor Combatant Officer and
lajor-General lMontague were autﬂorized to delegate authority
to convene General Courts Martial to subordinate officers
of their commands; but the latter were not authorized to
confirm the most severe sentences, which were "reserved for
confirmation or otherwise by the sald Senior Combatant
Officer or Major-General Montague, as the case may be."
Paragraph 5 of the order stated:
The provisions of Section 99 of the Militia
Aot shall not apply with respect to the sentence
of any Court-liartial which any of the foregoling
offlicers 1s empowered to confirm; provided
always, however, that the said Senior Combatant
Officer or Major-General Montague, as the case
may be, may, should he so deem fit, reserve the
sentence of any such Court-liartial for the
approval or otherwise of the Governor in Council.
Warrants covering the above changes were issued to the
Senior Combatant Officer and la jor-General Montague. _.'-j"@

Appendix "B" to this report is a copy of the "Delegated

Varrant for Convening General Courts-lartial™ issued on

1l January 1942 by lieut.-General loNaughton, as Senior
Combatant Officer, Military Forces of Canada in the United
Kingdom or on the Continent of Europe, to "the officer
detalled temporarily to command the Canadian Corps, Canadian
Arny (Aotivo]. not below the rank of Major-General”™ (then
Major-General Crerar). Similar delegated warrants were
isgsued, under P.C. 9586, to the commanders of the 1st, 2nd,
3rd and 5th Divislons, the lst Canadian Army Tank Brigade
and the Governor and C.-in-C., Gibraltar.117
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88. The expanding ramifications of the war and .
the steady growth of Canadian military and air commitments
overseas brought many addirionul problems of disciplinary
policy. Some of these affccted other members of the Commone
wealth. In view of the possibility that Canadian forces
might be serving in the same areas or commands as forces of
Australia and New Zesland, an order in council (P.C. 789)
was approved by the CGovernor in Council at Ottawa on

3 February 1942. This order extended the provisions of

P.C. 1066 of 3 April 1940 (see, above, parazraph 73) by
applying them "with respect to the Military and Air Forces Nk;ﬁ
of the Commonwealth of Australia and the Dominion of New fﬁﬁjé
Zealand, as are or may be present in the United Kingdom or gﬁ;ﬂ

on the Continent of Eurcpe, or proceeding from one to the

other, in like manner as they now apply wlth respect to the
Military and Alr Forces of the United Kingdnm.“ P.C. 789

ed earlier orders dealing with "the relationship and status i

of the Military Forces of Canada with the Naval, Military
and Air Forces of other parts of the British Commonwealth
present in the same place". Using the procedure provided
by The Visiting Forces (British Commonwealth) Act, 1933,
“and the authority of the War Measures Act (1927), P.C. 3464
set the pattern for effective co-operation in the future

without limitation to any specific theatre:

l. (a) The lilitary Forces of Canada shall serve
together with the Naval, Military and Air Foroces :
of any other part of the British Commonwealth with
which the sald “ilitary Forces of Canada are at

any time serving in the same place.

(b) Such part of the Military Forces of Canada
as may be detalled for the purpose by the appro=-
priste Canadian Service Authorities designated by
the ilinister of National Defence, shall act in
combination with the Naval, Military and Air
Forces of any part of the British Commonwealth to
which the same have been so detailed until such an
gfprogriato Canadian Service Authority otherwise

I'ects.
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2. The aforsszid & ppropriate Canadien Service
Authorities, in respact of the liilitary Forces of
Canada, are hereby authorized to take such action
as may be necessary to effect the attachment of
members of the liaval, Military and Air Forces of
any part of the British Commonwealth other than
Canada to the lMilitary Forces of Canada and vice
versa.

3. Any officer of the Naval, Military or Alr
Forces of His liajesty, raised in any part of the
British Commonwealth, who is for the time being

exercising command of @ combined force (being a

force in which a Canadian force is serving

“together and acting in combination with any other

force or forces also declared to be so serving and
so acting by the appropriate authorities for such
other forces) or any part thereof, is hereby

declared to be an officer appointed by His Majesty,

or in accordance with the regulations made by or

by authority of His Majesty, to command the combined ' ‘'

force or any part thereof for all purposes, unless

otherwise specified by appropriate authority.ll

Meanwhile, in April 1942, Headquarters First

Canadian Army came into existence in England with Lieut.-

General MocNaughton as G.0.C.=in-C. The overseas military
force continued to expand, bringing further legal problems.

- To assist in coping with the situation, an order in council

(P.C. 10,770), of 26 November 1942, authorized the Deputy

Adjutant and Quartermaster Ceneral, First Canadian Army, to

convene General Courts Martial for Army 'rroops.u9 Delegated

warrants were also required for the communder of the 4th

Division (21 October 1942), when his formation arrived in

the United Kingdom, and for the commander of the 2nd Corps

(18 January 1943), when his headquarters was formed. It

N

e ————

was also necessary to provide adeguate disciplinary authority b

for the Commander of Canadian Reinforcement Units (who was

given powers equivalent to those of a divisional oo.mmnder)wo
and to Group Commanders of Reinforcement Units (if not below

the rank of Colonel, these commaniers were authorized to

convene and confirm Field General Courts nartial)l?l ana to
olarify the responsibilities of Heads of Services at higher
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(d) Policy in Relation to Canadian Commitment in
Mediterranean - 1943 .

90. In the spring of 1943 the Canadian Government
made strong representations to the British Government in
favour of giving Canadian t.ror.aps‘ operational experience in
North Africa or elsewhere in the Mediterranean. By the end
of April, as a direct result of these urgings, arrangements
had been made for the lst Division and the lst Army Tank
Brigade to partiocipate in the invasion of Sicily (Operation
"Husky").* This commitment led to further revision of the
system of enforeing discipline outside the United Kingdom.

- The authorities at Ottawa questioned whether, under P.C.
9586, the powers exercisable by Generals MoNaughton and
lontague would extend to Canadlian troops serving in Africa,
not being under their command.23 For nis part, the Army
Commander "wished to free himself as muoch as possible from
administrative work so that he would be free to attend to

operational duties,"124

With regard to Courts-liartial it was his wish

to centralize matters pertaining to the adminis-

) tration of the detached forces in CUHQ with
authority to take action; the executive work to
be done at CIiJ....He Telt strongly that the
severe punishnents -« both officers and other
rapks = should not under the present circumstances
be confirmed by the Commander in the Field, but
should bs reserved for the 30 [Senior Officer)
ClHQ, who would consult him where public or
general policy was involved, with power to
Teserve to the Sovernor in Council.

MoNaughton noted that the Australians had experienced
difficulty because of "the exercise of full powers of
confirmation by British commanders in cases where Australian

*The Canadians in Italy, 20-26.
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soldiers had been court-martialled." He expressed his
willingness to give "full power of confirmation" to the

commander of a Canadlan gorps cerving cutside the United
Xingdom. In & cabled message t0 the C.G.S., on 16 May,

McNaughton stated:

I take the strongest view that the provisions
of P.C. 9586 dated 11 Dec 41 are apt and appro=-
priate to the present circumstances and contain
ample powers for setting up the required system
for the administration of military law and the
ingtitution of appropriete salfeguards. In my

. view the Canadlan forces repeat forces (I use
the plural deliberately for by reason of the plan
of operations there will for a time at least be
two Canadian forces) to be based on the continent
- of Africa each constitute "a Canadian body,
contingent or detachment™ (Reference para 4,

. P.Cs 9586).

I feel that P.C. 9586 empowers me to issue .
warrants for General Courts Martial to appropriate,
officers whether British or of other part of
Commonwealth or Canadian and to inolude therein
the reservation of confirmation in respect to
severe sentences.

As regards Fiéld General Courts Martial I
fully share view that severe sentences should be
reserved similarly and I suggest that the
appropriate authority be obtained by P.C.125

91. Nevertheless, the legal officers at N.D.H.Q.

held that it was unwise tc Tely on P.C. 9586 as & means of

-authorizing the commander of a Crnadian component, serving

in a "gombined forecs", to convens. and confirm courts martial. |

Another difficulty was the apparent neceassity of restoring
%0 the Governor in Council "the power to confirm certain
sentences, for instaucc death or penal servitude, in order
to remove differentiation in this respect” betwqen members
of the R.C.A.F., and military parsonnel.126 (See paragraph
114, below)., On the:s grounds, and out of regard for
"abundant caution", Canadian authorities on both sides of

the Atlantio finally agreed that the situation should be




clarified by yet anovhsr orda: in souncil.

92. The now order (P.C. 4895), approved by the
Covernor in Council on 15 Jure 1943, dealt specifically
with "any of the Military Zciccz of Canada which are
controlled and administered by or through Canadian Military

Headquarters in Great Britain". The order provided:

2. With respect to a Fleld General Court-
Martial held for the trial of any member of such
Military Forces of Canada, the powers of confirma-
tion exercisable by a Confirming Authority under
Section fifty-four of the Army Act and Rule one
hundred and twenty of the Rules of Procedure made
under that Act shall not, in the case of an officer,
extend to a santencs of death or penal servitude
or imprisonment, with or without hard labour; or
cashiering or dismissal from His lMajesty's Servigce,
and, in the casa of a soldier, to a sentence of
death or penal servitude, which said sentences
shall be reserved for confirmation or otherwise
by the Senior Combutant Officer of the Canadian
Jliilitia not below the rank of Major-General
serving with the Military Torcss of Canada in the
United Kingdoi: or on the contineut of Europe, or
MajJor-General the Fonourable P.J. Montague, C.B.,
C.M.G., D.S.0., C.MM., 80 long as he shall continue
to be the Senior Officer at Canadian Military
Headquarters in Great Britain or by the Covernor
in Council or by such other authority as may from
time to time Lo designated by the Governor in
Council for such purpose, in which authority such
power to conflirm or otherwise may be exclusively
vested. The powers of confirmation vested in the
two sald officers by Order in Council dated 1llth
December, 1941, P.C. 9586, and by this Order,
shall, in respect of such sentence as aforesaid,
apply mutatis mutandis.

3. The officers who, pursuant to paragraph
four of the Order in Councill dated 1lth December,
1941, P.C. 9586, may be authorized to convene
Ceneral Courts-llartial elsewhere than in the
United Kingdom =2nd %o confirm the findings and
sentences thereof, shall include any officer, not
below the rank of Fisld 0fficer, commanding any
part of the Military Forces of Canada which is
serving alone or, pursuant to the Visiting Forces
(British Commonwealth) Act, 1933, is serving to-
gether or acting in combination with a Force of
any other part of the British Commonwealth.

4, The said 3Senior Combatant Officer and

la jJor-General the Honourable P.J. Montague are
severally hereby empowered to confirm the finding
and sentence of any General Court-ifartial convened
by an officer authorized so to do pursuant to the
sald paragraph 4 of the Order in Council dated




11th Decemboer, 1941 P.C. 9586, or pursuant to
this Order in like nuuser and to the same extent
as each of the sald officers is ompowered to do
under the provisiors of the said Order in Council
in the case of officers ond soldiers serving under
their respective comniands, eand the Governor in
Council or suci other authority as may from time
to time be designated by the Governor in Council
shall enjoy and exercise like powers.
93. On 19 June 1943, acting under the authority
of P.Cs. 9586 and 4895, Lieut.-General McNaughton, as Senior
Combatant Officer of the Canadian Militia serving with the
Military Forces of Canada in the Unlted Kingdom or on the
Continent of Europe, issued delegated warrants for convening
General Courts Martial to the officers commanding l1l5th
Army Group (not below rank of lieutenant-general ), Eighth
Arny (not below rank of major-general), lst Canadian
Division and lst Canadian Army Tank Brigade (not below rank
of brigadier) and lst Canadian Base Reinforcement Depot
(not below rank of oolonel).127 Apart from minor variations,
due only to differences in rank, these warrants were
identical in form. Appendix "C" to this report is a copy
of the delegated warrant issued to the officer commanding
15th Army Group. At a later stage of the campaign, similar
warrants were issued to the officers commanding 5th Canadian

Armoured Division, lst Army Group, Royal Canadian Artillery,

’

]

and 1lst Canadian Base Reinforcement Group and to the Officer :

in Charge, Canadian Section, G.H.Q. lst Echelon, Feadquarters
15th Army G:m:n:t;[:p.l‘?8 lia jor-Gzneral Montague, as Judge
Advocate-General, Canadian Army Overseas,* issued supplemente
ary instruotions to the latter Seotion on the quashing of
irregular Fleld General Courts Martial held on Canadian

soldiers.12?

*His appointment (which he carried in addition to his
appointments, successively, as Senior Combatant Officer,
Major Ganerai in Chargs of Administration and Chief of
Staff, C.M.H.Q.) was ccnfirmed by order in council (P.C,.
9701) of 20 December 1943.
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(e) Disciplinery 4Aspects of Preparations for "OVERLORD"
= P.Cs 3740 of 18 llay 1944

94, At the end of 1943 General Mcllaughton
relinquished the command of "irst Canadian Army and Lieut.-
General K. Stuart, then C.G.3., took over the command in an
acting ocapacity while, at the same time, becoming Chierf of
Staff, C.M.H.Q. The latter appointment replaced that of
Senior Officer and a new office, Major General in Charge of
Administration, C.M.H.Q., was oreated.” As a result of
these changes it was necessary to alter the earlier arrange- i .
ment s covering the convening and confirmation of courts
martial. Accordingly, an order in ocouncil (P.C. 493) of

25 January 1944 (effective 27 December 1943) provided that

"all the powers, duties and functions" in relation to courts
martial previously exercised by "the Senior Combatant

Officer of the Canadian Militia, not below the rank of Ui
Major-General, serving with the Military Forces of Canada '
in the United Kingdom or on the continent of Europe, the
General Offlocer Commanding-in-Chief, lst Canadian Army, the
Senior Combatant Officer, or the Semior Officer at Canadian |
Military Headquarters in Great Britain, or Ma jor-General !
the Honourable P.J. Montague, C.B., C.M.G., D.S.0., M.C.,
V.D., in respect of the iilitary Forces of Canada" would,

in future, be performed by:

the senior combatant officer of the Canadian

lilitia serving with those Military Forces of

Canada which are controlled and administered by

or through Canadian Millitary Headquarters in

Great Britain, il

or,

the Chief of Staff at Canadian Military Headquarters )
in Great Britain,

or,

the lMajor-General in charge of Administration at
Canadian Military Headquarters in Great Britain

#8ix Years of War, 222,



P i

' formation. In a directive to the officer commanding, while

in each of such - ases not below the rank of Majore
General, notwlthstanding thet any of the said
Military Forces are not under thelir respective
commands, and/or

the officer (not below the rank of Major-General)
of the Canadian Jilitia for the time being in
command of the lst Canadian Army, but only in
respect of any of the sald lilitary Forces nndor

his command.
95. As the tempo of the war quiockened, with
steady Allied progress in Italy and the invasion of Northe
West Europe (Operation "Overlord") drawing nearer, many
subordinate problems of military dlscipline were solved.
Thus, even before the First Special Service Force* left
the United States for the Italian theatre, the Canadian
authorities had arranged that the proceedings in any court
martial of Canadian porsomnel in the unit would be forwarded
to C.M.H.Q. for confirmation.??? special instructions were
also required for the lst Canadian Parachute Battalion,
which served with the 6th Airborne Division, a British

the unit was training in the United Kingdom, the Senior
Offlioer, C.M.H.Q., gave the following instructions;

General Courts Vartial

If it becomes necessary to try personnel of 1
Canadian Parachute Battalion by General Court
Martial, such personnel will be posted to the
appropriate Canadian Reinforcement Unit for trial
under that Reinforcement Unit. It is not possible
under Canadian legislation to issue to British
commanders in the United Kingdom General Courts

Martiel warrants. i

Fileld General Courts Martial

Field General Courts kartial for the trial of |
soldiers under your command are convened by
Commanders under the authority of AA 49, but ;
ordinarily such Courts Martial will not be convened

*See paragraph 60, above.




by any but coriwcuders in 6 Alrborns Division not
below the rank ¢? Br. wdier. Under the provisions

of PO 4895 dated 15 .un 45 Lsee paragraph 92, abovel
it is orderad that with respect to a Fleld General
Court Martial held for ihc trial of any member of

the Military Forces of -neda dotalled from the
Military Forees of Cunnda, which are controlled and
administered by or throcugh Canadian Military
Headquarters in Great Britain, the powers of confirme
ation exercisabls by the confirming authority under
Seection 54 of the Aruy .ict and Rule 120 of the Rules
of Procedure made under that Act and made applicable
to the Military Forces of* Canada by Militlia Act Sec
69, shall not in the case of an officer extend to a
sentence of death or penal servitude or imprisonment
with or without hard labour or cashiering or
dismissal from Hls liajesty's service and in the case ‘
of a soldier to a sentence of death or penal y
servitude all of which saild sentences shall be

reserved for coni‘imat.io’n or otherwise by myself.

The powers ol discipline which are vested in you
as the Officer Commniing a Canadian body, contingent
or detachment detailed as aforesald, and in the
General Officer Commmnding 6 Airborne Division are
such only as are conferred by Canadian law and the
military personnel under your command ag detalled
are subject to Capadian Military law.l3

The flexibility of these arrangements was shown by the faot i
that identical instructions were issued to the officer o
commanding No. 1 Railway Operating Group, Royal Canadian
Engineers, covering his unit's employment in the United
Kingdom.n‘? In passing, it may be noted that the Canadian
Forestry Corps, which had been continuously employed in the
United Kingdom since the end of 1940, was also "administered
exclusively under Canadian Military Law",133 Disciplinary
policy was also concerned with auxiliary services aupér-

viaors.134

96. : As First Canadian Army continued preparations
for the invasion of Nomandy other legal problems arose.
Thus, in the early part of 1944, the 3>rd Canadian Division
was undergoing rigorous training for the D Day assault and

the divisional commander was unable to cope with the heavy



burden of administracion, ircluding disciplinary matters. ‘
Accordingly, an arrangement was worked out, between the

J.A.G. at Ottawa and the Major-General in Charge of Admine
istration, C.M.H.Q., wherabry the latter issued a delegated
warrant to convene General Couiis Martial to a Deputy

Commander of the 3>rd Division.135

97. On a higher level, it was necessary to deal
with reciprocal disciplinery arrangements between First
Canadien Army and the 2lst .rmy Group, the formation in
which Canadian troops would serve in North-West Europe.
Writing to the Director of Personal Services at the Var
Office, in January 1944, Major-General Montague observed:
eeelt 18 fully appreciated that any military forces
of the United Kiugdom placed under command of HQ

First Cdn Army will remain subject to your military
law both at home &and abroad...

L
o ST RIS T T s Sy
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In the event of operations abroad it is considered ' '
advisable that the Canadlan commander of First Cdn R,
Army should be given by you a General Court-Martial e
warrant for the Grial cf your trocps under command. il
I understand thet a legal officer will be assigned 'y
by your JAG to the staff of HQ First Cdn Army to §
advise him in respect of such courts-martial. We are, - -
of course, prepared to agree to a reservation in the -
terms of your warrant or by collateral arrangement
that confirmation of a sentence of death will be
reserved to a United Kingdom authority.

It does not appear necessary to provide the
commander of 21 frmy Gp while in the United Kingdom
with a General Ccurt-Xartial warrant for the trial
of Canadian peirscnnel. Our Army, Corps and Div
comnanders hold such warrants. It will probably not
be necessary toc 4o sc abroad even if some Canadian
troops in L of C c¢coms under his command, because
warrants can be given to appropriate Canadian
commanders...

«+.In respect of Field General Courts-Martial held 4
under Canadian military law it is now provided by
Order in Council that a sentence of death and certain
other severe sentences are to be reserved for iy
confirmation by designated Canadien authorities.# I 8
have recently forwarded to NDHQ for enactment a
revision of this Order in Council which will further
i:ovide that the ferms of Rule of Procedure No.l20
respect of carrying a sentence of death into
execution will not apply and special provision will
be made for this to be done by a Canadian authority...

%¥See paragraphs 119 and 121, below.



So long as 2) iivuy Gu is in the United Kingdom I

do not think thera will be any occaslon for one of ‘
your comnanders to convene or coufim a Field
General Court-iartial for the trial of a Canadian
aocused, but against the possibility that such may
happen I would like it understood such convening
and confirming ba done only after consultation with
the appropriate Canadian officers of "A"™ Branoch at
HQ First Cdn Army. T will errange that there will
be a reciprocal understanding in respect of a court
for the trial of a member of your forces in 21 Army

Gp.

I am also prepared to ‘have it understood, as you
suggest, that a General or Field General Courte
Martial convened by a commander of one force for the
trial of a member of the other force will have at
least one membgr who belongs to the same force as
the accused.l>

The War Office expressed general agreement with the fore-

going. It also suggested that confirmation of death 3
sentences would not be "reserved to any British authority "_ i
other than the C-in-C. in the field." As regards Field ol
General Courts Martial, British opinion preferred "the il
Visiting Foroes Act to operate, within the United Xingdom i

and without it, with as few limitations as poasible.'.]'”

98. In antioipation of active operations on the
Continent, Canadian commanders were invested with the powers ‘:J 1
of British commanders of ¢ orresponding rank for the purpose & i
of convening and confiruing courts martial on British

personnel. By the same token, delegated warrants to convene "ﬁj‘-
and confirm General Courts Martial on British troops were
issued to G.0.C,~in-C, Pirst Canadien Army and G.0.C. 2nd
Canadian Corps. These arrangements inciuded the following

stipulation:

At least onec Iritish officer will, if possibdle, e
be appointed a5 o member of any Court Martial dealing
with UK troops, and the proceedings of trial shall be
in accordance with the Military Law affecting troops
of the UK, except in the cases of UK personnel who
pursuant to being posted for duty are serving with
Canadian formations, units, detachments, establishe
mgta 31' taff on attachment. [See paragraph 42,
above.



99. On the c¢ve of the invazion of Normandy steps

were taken, "in the intsrests of simplification of adminis-
tration”, to consolidats previous orders in council dealing
with courts martial and to change certain provisions. The
new order (P.C. 3740) of 18 Mey 1944 cancelled the following
orders in council (discussed in previous paragraphs) and

the warrants issued thereunder: .

Order in Council dated 13 January 1940 = P.C. 149
Order in Council dated 14 June 1940 « P.C. 2579 {
Order in Council dated 4 July 1940 « P.C. 2932 = |
Order in Council dated 13 August 1940 « P.C. 3780

order in Council dated 24 January 1941 = P.C. 547
Order in Council dated 22 October 1941 = P.C. 8121 AT

Order in Councll dated 24 October 1941 - P.C, 8122
Order in Council dated 11 December 1941 -P.C, 9586
Order in Council dated 26 November 1942 -P.C, 10770
Order in Council dated 15 June 1943 - P.C. 4895

P.C. 3740 ran to consideradble length; only the main provisions -
will be discussed here, a copy of the complete order is
attached, as Appendix "D", to this report.

100. P.C. 3740 applied to "the military forces of
Canada whioch are controlled and administered by or through
Canadian Military Headquarters in Great Britain®. Paragraph

2 provided:

2. The General Officer of the Canadian Militia
comnanding lst Canadian Army, the Chief of Staff and
the Major-Ceneral in Chargs of Administration at
Cenadian Military Headquarteirs in Crsat Britain, in
each case not below the rank of liajor-General, are
each hereby authorized to exercise in acocordance
with Canadian military law as hereby modified the

following powers, namely,

(a) To convens General Courts-liartial for the

trial in accordance with Canadian military law of
persons subjeet to that law, whether such persons
are under or within the territorial limits of his

command or not;

(b) To confim the finiings and sentence of any
such General Court-iartial whether convened by him
or not; except where a sentence of death has been

passed;
(e) To delegate by his warrant to any officer,

not below the rank or relative rank of field
officer, of the naval, military or air forces of




101.

- 77 -

Canada or of auy other part of the British
Commonwealth, who is commanding for the time deing
any body of the said forces or serving on the

staff thereof, the power to convene Ceneral Courtse
Martial for the trial in accordance with Canadian
military law of persons subject to that law who

may be under or within the territorial limits of
the command o the said officer or of the
headquarters in which he may be serving;

(d) To delezato by his warrant to any such officer
mentioned in sub=paragzraph (¢) hereof the power to
confirm the findings end sentence of any General
Court-lartial convened under such delegated power
whether by the same officer or not;

Provided, however, that if by the sentence of
any General Court-ilartial convened under such
delegated power an officer or a person subjeot to
Canadian military law as an officer has been
sentenced to suffer death, penal servitude or
imprisonment with or without hard labour, or to be
cashiered or dismissed from His Majesty's service,
or a soldler or a person subject to Canadian '
military law as a soldier has been sentenced to
suffer death or penal servitude, the findings and
sentence thereci shall be reserved by the said
officer for confirmtion, in which case the said
three authorities rirst above mentioned are each
hereby empowerasd to confirm in accordance with
Canadian military law the findings and sentence so0
reserved, except where a sentence of death has
been passed.

(e) To appoint, and to delegate by his said
warrant the powaer to appoint, a fit person from
time to time for executing the office of Judge
Advocate of any such General Court-ilartial;

(£) To appoint, and to delegate by his saild
warrant the power to appoint, a Provost Marshal
from time to time to use and exercise that office
in accordance with Canediean military law in
respect of enforcins the sentence of any such
General Court-ifertial;

(g) To cause, and to delegate by his said warrant,
except in respect of a sentence of death, the power
to cause the sentence of any such General Courte
Martial to be put into execution;

(h) To revoke the whole or any part of a warrant
issued by him hereunder;

(1) To provide, subject to the provisions of this
order, that any such delegation or revocation shall
be subject to such restriotions, reservations,

oxo:gtiona and condi tions as he may see fit and
‘whi

are consistent with Canadian military law.

The order stated that secticn 99 of the

Militia Aot would not apply to the findings or sentence of
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any General Court Martial. Chenging the earlier procedure,
no warrant was required from the Governor in Council to

authorize the convenins exn’ confirmation of Ceneral Courts

Martial.139 Paragraph 4 stcted:

4, In respect of & Field General Court-lMartial
held under Canadian militery law for the trial of a
person subject to that law, the powers and duties of
a confirming authority under Section 54 of the Arny
Aot and Rule 120 of the RNules of Procedure made under
that Act shall not extend, in the case of an officer
or a person subdject Lo Canadian Military law as an
officer, to & sentence of death, penal servitude,
imprisonment with or without hard labour, cashiering
or dismissal from His iajesty's Service, and, in the
case of a soldier or a person subject to Canadian
military law as a scldler, to a sentence of death

or penal servitude, which said sentences as well as
the findings in each suoh instance shall be reserved
for confirmation, and each of the said three
authorities first above mentioned is hereby empowered
to confirm in accordance with Canadian military law
as hereby modified such findings and sentences so
reserved, except whers a sentence of death has been

passed.
Other provisions dealt with powers of confirmation, general-

ly, and the procedure vhen sentence of death was passed.
(See paragraph 121 , below).

102. Due to cancellation of the earlier procedure,
new delegated warrants were required, under P.C. 3740, for
subordinate commanders. At the beginning of June 1944 the
Major General in Charge of Administration, C.M.H.Q. (Majore
Ceneral lontague), proposed to CG.0.C.-in-C. First Canadian
Army (Lieut.-General Crerar)* that :'311 three senior officers
mentioned in paragraph 2, quoted above, should Jjointly
execute the warrants.”o However, the Army Commander
questioned the advisability of this procedure, adding:
In my opinion warrants issued within 21 Army Gp
Hons Lesueds by the 000 dn 0 Pires Ola Ashy: Big’
power of the GOC in 0 to direct, or to relieve from

duty, any offr under his comd would seam to be
properly exercisable solely by himself. .

*He had assumed command of First Capadian Army on
20 March 1944,
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Turning to the matter of confimation of severe sentences,

General Crerar wrote:

The responsibility Jor disoipline within a force
nust remain thut of tte Comd., I am inclined to the
view that conlirmation by myself would be bound to
effect substantial savings in time. The proceedings
would, in any event, require policy review of
sentence at Army HQ. Pre-confirmation legal review
could also be done at Amy H7Q with advice from the
DJAG or the JAG in morse dlifficult cases.

@)

I realize the advantage which has been gained up
to date through having & single authority responsible
for pre-confirmation review of proceedings and for
"A" advice while the bulk of the Cdn Army was within
the UK, and while that part of the force serving out

; of the UK was under comd of an offr, not the senior

| offr, serving overseas. X believe, however, that

! the time factor mekes it inadvisable to centralize

' in the UK all confimation of severe sentences, and
that the advantages of quick confirmation and
promulgation based upon & consideration of the
disciplinary factors particularly affecting the birthl
theatre, outweigh those offered H review and (k4 1y
confirmtion at a central point.i4l - pyl

' 103. Accordingly, on 12 June 1944, General Crerar |

f issued delegated warrants, identical in fomrm, for General {

' - Courts Martial to the officers commanding 2nd Canadian Corps, ‘
2nd, 3rd and 4th Canadian Divisions, 2nd Canadian Armoured
Brigade, 2nd Army Group, Royal Canadian Artillery,
Headquarters Army Troops Area and C.M. 203 Increments to
Headquarters First Cenadian Army and Headquarters 3rd
-Canadian Division as well as the Deputy Adjuteant and Quarter=
master Generals at Headquarters First Canadian Army and

! : Headquarters 2nd Canadian Corps. Attached, as iAppendix "E"

| to this report, is a copy of the delegated warrant issued

to 6¢«0.0. 2nd Canadian Corps. General Montague, as Major

General in Charge of Administration, C.M.H.Q., issued similar -

warrants to the Officer in Charge, Canadian Section, General

Headquarters lst Echelon, Zist. Army Group, to the commander

of No. 2 Canadian Base Reinforcement Group and to the

commandesr and deputy commander of Capadian Reinforcement

Units. The 11.C.hA. also issued warrants to officers commande

ing Canadian formations'in Allied Armies in Italy == lst

=%
.
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Canadian Corps, lst and 5th Cencdian Divisions, lst Canadlan

Aruoured Brigade and lst Arwy Group, Rayfal Canadian Artili-
ery == as well as to the Deputy Adjutant and Quartermaster
?::1 eff::dquartera 1st Canadian Corps, the Officer in Charge,
Cenadian Section, General Headquarters lst Echelon, Allled
Arnies in Ita:!.y, and the com:anicr of No. 1 Canadlan Base
Relnforcement Group.l‘a Distributicn of delegated warrants
in the Mediterranean meant that there was no need to issue
& new warrant, under P.C. 3740, to the (‘,cmumamc:\.er--in-(311.102.3‘“3

(f) Problem of Canadian Elemsnts of Airborne, General
Headquarters, lLines of Communication and Base Troops

104. Tﬁo procedure outlined in the foregoing
paragraphs proved generally adequate to the needs of
Canadian forces, both in the Mediterranean and North-West
Europe, during the remainder of the war. One difficulty did
arise in the summer of 1944, however, between the British
and Canadian authorities over the convening and confirming

of Field General Courts Kartial for Canadian elements of
Airborne, General Headquarters, Lines of Communication and
Base Troops. The M.G.A., C.I{.H.3., proposed to Headquarters
2lst Army Group that it might be convenient for the Officer
in Charge, Canadian Section, General Headquarters lst
Echelon, to be given the atatus of "commarder” in order to
convene these courts. (Following normal practice, the
delegated warrant issued to this appointment, under P.C.
3740, had been restricted to an officer "not below the rank
of brigadfor".)l“ General Montgomery's headquarters il
ob 3cted to the proposal, mainly on the grounds that it

would result in there bteing two "commandsrs" in the Lines

of Communication Area. Major-General Miles Graham, M.G.A.,

21st Army Group, wrote: "It was precisely to avoid such a
position with lst Canadi-n Army that it was agreed that the



U.K. tps in lst Canadian Army should be placed under command

of Commander lst Canadian Army for all purposes. The

- Visiting Forces Act and the Orders in Detall made in
pursuance of it have provided the necessary machinery to
render aﬁoh action a simple one... Is there eny reason why
a reciprocal arrangement ccnnod ﬁ;:rpl,*r'n""u5 He suggested
solving the problem by having the Canadian authorities issue
delegated warrants to the Commander-in-Chief and the
Commander, Iines of Communication.

105. The British suggestion was not welcomed at

C.M.H.Q. (The following exchenge of views is set out at :
some length because its significance, in terms of diseiplin- | |

ary polioy, transcends the immediate point at issue.)

General Montague commcnted:

I suggest thaut the experience of this war has (
indicated that it is not eactually essential in all . A
circumstances to regard the administration of Htand
discipline (including the convening and confirming S
of courts-martial) as inseparable from the other {ral)
functions of command. A commander must not, of i
course, be precluded from imposing on the forces b
under his command the general principles of his /
policy in respect of discipline, but it does not 4 VL4
appear necessary that he himself should be vested 0 T
with the technical means of carrying out his poliecy. . |
If it were necessary, then it would be impossible, ot
without special reciprocal legislation, to have an
officer of the United States Army, for instance, teib
comuanding a force composed of allied armies. Bt

As to issuing a delegated warrant to uthe C-in-C,
21 Army Gp, it seemed to us to be inappropriate and 0V
an anomaly under the principle of command that the o
GOC~in-C, First Cdn Army, or even either one of the WA
delegating authorities at this HQ Bthat is, the .
Chief of Starff or l.G.A., C.M.H.Q.], should delegate
to him and require, as stipulated by PC 3740, that
cortain severe sentences be reserved by him for
confirmation, where in respect of the UK troops
under his command he had complete authority in :
regard to such Bentences. ..In view of the distribu-
tion of delegated warrants throughout the Cdn forces
in 21 Army Gp belng similar to that in the Allied s
Armies in Italy, it would appear that we may L
anticipate likc results. Furthermors, the Ce-in-C is
in a positior with respect to the Cdn forces in Reldd
combination in 21 Amiy Gp to direct the appropriate i
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Cdn officer to convene a Ceneral Court-lartial for

the trial of a particular accused. In any event,

the C~in=C is within his legal rights if he himself
convenes a Field General Court-Martial for the trial

of any person in 21 n.rm{ Gp who 1s subject to A
Canadian military law.l46

General Graham replied at the end of July 1944:

I recognize the force of the instances you quote
in which the commander of & combined allied force
does not control in any detailed sense the interior
administration of discipline in part of his command,
though my impression is that such instances usually
concern homogeneous bodies, each serving under a
substantially differing code, rather than isolated
units serving under substantially the same code such
as we are now discusasing.

Granting...that there may well be occasions when
command and administration of discipline have of
necessity to be separated, and have been separated
without grave consequences, the point I would like
to make... 1s this: under the Visiting Forces Act
no technical difficulties exist, and reciprocal i
arrangements under that Act are now in force in the R
lst Canadian Army whereby U.K. troops under the :
command of the Army Commander are also fully under
him for the administration of discipline, including
courts-martial. I am informed, moreover, that
Canadian Corps and Camadian Divisional Commanders
are convening and confirming FGCsM on U.K. troops,
and that no difficulties have been experienced. I
hoped, therefore, that you would agree to a similar
reciprocal procedure in respect of Canadian troops
under command of Comzmmnder, L of C as the normal

practice.

The practical advantages of this course seem to
me considerable. I am particularly anxious to guard,
as I have no doubt you are, against any complaint or
suggestion that there 1s a differsnt scale of punishe
ment for a Canadiasn and a U.K. soldier econvicted of
the same class of offence. If a Canadian soldier
and a U.K. soldier are parties to the same offeuce,
or comnit a similar offence in the same locality, it
seens to me desirable on grounds c¢f Jjustice, equity
and discipline chet they should be tried promptly,
by the same court if possible, or at least by a
court serving under similar conditions, whether
convened by a Canadian or U.XK. authority, rather than
that one of them should be removed and tried by a
distant euthority possibly not so well acquainted
with local conditions.

I bave, it is true, issued & directive on the
general length of sentences for psrticular offences,
but I hope you will agree that subsequent
co~ordination at a high level does not achieve the
same satisfactory impression of even justice as does
trial by one tribunal or under the immediate control
of one authority.l47
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General Graham replied, in September, regretting that the
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106. General Montzgue continued to urge adoption

of his own proposal, resisting any suggestion that 1t cut

across "normal channel~", Iate in August he wrote to M.G.A.,,
21st Army Group: "It i my view that the OIC [Officer in

Charge] is for Canadis: purposss serving your GHQ and the
Commander, L of C, as a staff offlcer in the same way as
the DA & QIC of First Cdn Army serves his commander in
respeot of disciplinary metters.” He concluded:

Until circumstances greatly change and indicate

the actual necessity for issuing a warrant to the
Commander, L of C, and for the appointment of the
Canadian legal and PS staff element that will then
have to be added to his HQ, I am sure that you will

- find that the 0IC Cdn Sec will keep in close touch
with the Comuander, L of C, in order that there
will be the fullest co-ordination which you desire
in respect of courts-martial dealt with by him. )
The place of trial and the officers to compose the
court, in regard to both General and Field General I
Courts-llartial for the trial of Canadian troops |
under command of the Cormander, L of G, should A
certainly be subject to the wishes of the Commander, i/
L of Cu... Field General Courts-lartial would no < P
doubt in nearly =2ll cases be dealt with without g
reference to the 0IC Cdn See, except for any o
necessary advice on Canadian military law.... A

I am sure that you will not feel that I am acting
contrary to our mutual desire to maintain the highest
degree of co-operation. In applying Canadian policy
in respect of the adninistration of discipline and
the economical employment of staff persomnel I
appreciate that we must not prejudice the complete
;o-ordinaﬂgn which is essential in a combined

OXCO.ues

Canadians were unable "to give unqualified assent to a %
reciprocal system of disciplinary administration”. He : .'
suggested that "matters might be allowed to rest unless and ER
until any difficulty arises which seems to require a
deocision on prinoiple."u'? There the matter ended, althnough
Ceneral Montague was careful to warn the Officer in Charge,
Canadian Section, General Headquarters lst Echelon: "I do
not want any trouble to arise in this conneotion, and I am

sure none will arise if you act according to the arrangements
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107. The exclhiange of views on this thorny question
doubtless served a uselful purpose in eclarifying fundamental
principles and reaffiming Canadlan determination to retain
close control over the administration of military law in
relation to Canadian troops in the field., From another
point of view, settlement of t.he\ issue reflected a common
determination to conduct the campaign on the Continent

without prolonged wrangling over fine legal distinctions.

(g) Post-war Disciplinary Policy on the Continent

108. The end of the war with Germany necessitated
consideration of the disciplinary powers of officers in the
Canadian Army Ocoupation Force. On 9 July 1945 lieut.-
General Montague, as Chief of Staff, O.M.H.Q., issued a
delegated warrant for General Courts Martiael (under P.C.
3740) to G.0.C. 3rd Canadian Infantry Division (Canadian .
Army Occupation Foree). This warrant was identical with
those 1ssued previously to commanders in the Mediterranean
and North-West Europe (see paragraph 103, aﬁovo). The
warrant automatically conferred upon the divisional commander
power, under seotion 47 of the Army Act, to try summarily
any officer below the renk of lieutenant-colonel and any

warrant officer in his romation.151

109. _ At the end of July Ceneral Crerar ceased to
command First Canadian irmy and Liocut.-General G.C. Simonds
assumed command of Canadian Forces in the XNetherlands.
Accordingly, another delegated warrant for General Courts '
Martial was issued, under P.C. 3740, to the new commander.
Differences in terminology were then adjusted by an order in
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asouncil (P.C. 5403) of 7 August 1945, effective 31 July 1945, i
which amended P.C. 3740 (ard P.C. 1405 of 1 March 1945)=

"by substituting the 'Coneral Officer Commanding, Canadian A
Foreces in the Netherlsnds (but only in respect of persons '
under his command)' for the 'CGeneral Officer Commanding lst
Canadian Army' wherever the latter expression appears
therein."lsz General Montague advised General Sinbnds that,

with respect to Canadian troops under the command of

Headquarters 21lst Army Group (but not under Simonds!

command ), General Courts Martial could only be convened by

the Officer in Charge, Canadian Section, General Headquarters

last Echelon. Severe sentences awarded by General and Field
General Courts Martial in such cases were reserved, to be

dealt with by the Chief of Staff or M.G.A., C.M.H.Q.2%? § o
After the command and administrative sections of Headquarters i
Canadian Forces in the Netherlands were disbanded, at the )
end of May 1946, a delegated warrant for General Courts E
Martial was issued by the Chief of Staff, C.M.H.Q., under i
P.C. 3740, to the Commander, Canadian Troops, North-West f
Europa.154 This warrant provided the basis for disciplinary 1“‘
action during thé final phase of Canadian military aotivities 1 I‘
on the Continent following the Second World War.

(h) Statistics for Canadian Army Overseas

110. This portion of t'ha report mey be concluded
with a recapitulation of certain statistical information

*Authorizing the Arny Command er and the Chief of Staff,
C.M.H.Q. (or, in latter's absence, M.G.A., C.M.H.Q.) to
exercise the powers of she Army Council in "substituting
valid findings of court:-martial in cases wherein on review
findings of said courts-martial were found to be irregular®
(Section 70 (1)(ee) of Army Act and Rule of Procedure 53A).



"Canloan" officers®*and trials held by the British authore

compiled by C.M.H.Q. for the Canadian army Overseas, covering,

the period begimning in 1939 and ending in September 19453
This information was based on a review of 20,500 proceedings.
It revealed that the total number of convictions registered
by courts martial in which the penalty was death, imprison=-
ment from one to three years inclusive, and imprisonment
for more than three years were: three, 2179 and 302, respecte
ively. (The equivalent figures for the entire Canadian
Army, as given in the House of Commons, were three, 2776
and 302.)156 The number of instances in which verdiocts of
courts martial were reversed or varied, in the same period,
was given as follows: '

1940 === 4

196 e 38

1943 we=== 205

1944 =w-e 182
1945 =w== 142 (to 1 September 1945)

Total we= ZEE
(The equivalent figure for the entire Canadian Army was
958).‘157 It should be noted that the overseas statistiecs
were based only on convictions registered at C.M.H.Q.; that
"imprisonment™ did not include detention and that the
figures did not include proceedings held in comneotion with |

ities under Canadian or United Ki_ngdoln law.

(1) Developments in the R.C.N. and R.C.A.F. Overseas

111. We have alrsady seen that the administration
of naval discipline evidently provided few complications
during the Second VWorld War. The R.C.N. was so closely

*Partly in response to an enquiry by lr. J.G.
Diefenbaker, l.P.

*¥The Victory Campaign, 633-5e




. Overseas, during the Second World War.

% | 1939, ths Senior Combatant Officer of the Royal Canadian

integrated with the :.N. that, although the emergence of

Cenadian autonomy i these matters was freely recognized,

in practice 1littls difficulty was encountered. (See

paragraph 74, above,.

112, The administration of discipline in the
R.C.AF. Overseas wus relatively more complicated, although
the resulting problems never Attalned a magnitude comparable
with those in military formations. The reason may well have
been that units and rormations of the R.C.A.F. were employed
overseas in a different role; there was, in fact, no R.C.A.F.
equivalent of First Camadian Army, with its homogeneity and
highly developed organization, supported by C.M.H.Q., "
constantly maintaini:: an independent point of view. In
oxamining the probless of the R.C.A.F. we are hampered by
the lack of information referred to in paragraph 1 of this
report. Without attempting to 'provide a complete outline
of R.C.A.F. policy we may nevertheless draw attention to %
certain significant developments, affeoting the R.C.A.F. :

pe
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21344 Ve have already seen (paragraph 75, above)
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Air Force Headquarters in Creat Britain was given equivalent
powers to those of G.0.C. lat Canadlan Division and the
Senior Combatant Officer of C.M.H.Q. The authority of the
Senlor Combatant Officer of the R.C.A.F. applisd only to . .
the forces under his command in the United Kingdom.15®
Moreover, due to the dispersal of R.C.A.F. formations and
persdnnol (including "attachment to and in combination"

with the R.A.F.) in the United Kizgdom, the power of the
Senlor Combatant Officer of the R.C.A.F. was, in praoctice,



limited to personnel at tLe Overseas Headquarters of the
R.C.AF.L2? A subsequent order (P.C. 2579 of 14 June 1940)
stated that the provision: of Sectlion 99 of the Militia Aot

would not apply to a sentonce of a Censral Court Martial
“held on the Continen’ of Zurope for the trial ... of any

officer or airman of the loyal Canadian Air Force." (See

paragraph 79, above).

114. An importaut change in the administration ér _
R.C.A.F. dlscipline ocourred in 1942. An order in council |
(P.C. 6324) of 21 July limited the unrestricted powers to {
confirm findings and sentences of courts martial which had

been granted previously to "the officer appointed to command

any Command of the Royal Air Force with whioch any ... Alr ‘i
A
{ w1

Forges of Canada may be acting in combination". Referring . | ,_:
to the provisions of 2.C. 1066 of 3 April 1940 (see paragraphs '

T
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73 and 88, above), covering forces "acting in combination",

P.C. 6324 stated:

A
«s+.The powers hereby granted with respset to the
confirmation of findings and sentences, and to the
carrying into effect of such sentences, shall not
extend to the proceedings of any Court<iartial
which, in the cas: of an officer, involve a sentence
of death, penal servitude, imprisonment with or
without hard labour, cashiering, or dismissal from
His Majesty's Service, and, in the case of an
airman, involve a sontence of death or penal
gervitude, confirmtion of which findings and
sentences shall be reserved for the approval, or
otherwise, of the Governor in Council. ’

It will be recalled that adoption of this change in R.C.A.F.
disciplinary policy had an important bearing on the
corresponding chanze m:de in military policy by P.C. 4895
of 15 June 1943 (see puragraphs 91-2, above). P.C. 6324
also established the correoct procedure for the transmission
of proceedings to the appropriate Canadian authorities and
provided a draft warrant for the use of Air Officers or
other officers commanding Commands in which "Canadian Air
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Forces™ were serving "ia ccmbination”. .
L]

115. During the first years of the war, Majore
Ceneral Htlmtague performed "the powers, duties and funotions
of the Judge Advocate-General” in relation to units and
formations of the R.C.A.7. as well as military forces serving
in the United Kingdom. (P.Cs. 3429 and 9334 of 2 November
1939 and 2 December 1941, roapec;tively). However, in view

of the overseas expansion of the R.C.A.F., it became desirable
for an officer of thai service to exercise these powers. '
Accordingly, by order in council (P.C. 468) of 19 January
1943, the responsibilities hitherto performed by General

Montague in relation to the R.C.A.F. Overseas were vested

D e I-"":_". -

in Wing Commander J.A.R. Mason, R.C.A.F. It may be noted ;{:.;

that this officer's powors wsre not limited to the United : “.'I'.'-';r:-,;_'

— e

Kingdom and the Continocnt. <The order expressly provided J.
that Wing Commander Mason should "exercise and perform in

R A -~

respect of the Royal Canadian Air Force Overseas &s may from . |
time to time be servinsz in the United Kingdom or on the I
Continents of Europe, Asia and Africa the powers, duties

and funotions of the Judge Advocate-Ceneral.”

(§) Polioy regarding Death Penalty

116. During vhe Second World War the Canadian
authorities, both service and civilian, gave very careful
consideration to the policy governing imposition of the

death penalty on members of the services. In actual i
practice, as indicated above (paragraph 110), the death

penalty was rarely impcsed by courts martial. No member of
eitner the R.C.N. or the R.C.A.F. was executed and only one
soldier of the Canadian Army, as indicated below, was

sentenced to death by court martial and actually executed. 69
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117. In the summer of 1943 the Senlor 0fficer,
C.M.H.Qs (Major-General Montague), lnvestigated the policies
of the British and Americar forces with respect to this
matter. He advised the Adjutant Ceneral, N.D.H.Q., that
the commanders of the First and Eighth British Armies and
their Lines of Communication Area all had power to confimm
sentences of death. R.A.F. poliey permitted the Deputy Air
Ce=in-C., North-West African Air Force, to confirm such
sentences, In the United States forces the G.0.C. Head~-
quarters European Theatre of Operations confirmed sentences
of death "without reference to Washington in respsot of
sentences imposed in the United Kingdom." 61 General
Miontague observed that the "power of [the] Senior Officer
R.C.A.F. to confirmm sentences of death applies only to

R.C.A.F. personnel in U.K. and by virtue of Air Force Aot .o il

civil offences in U.K. for which such punishment would
normally be awarded may not be tried by court martial."

His report continued:

I consider it important tzat especlally in view
of practice in U.K. and U.3. Armies courts martial in
the Cdn Army should be dealt with throughout in the
normal way under military authority with the right
which is given under P.C. 9586 and P.C. 4895 [see,
above, paragraphs £7 and 92) to confiming authorities
to refer to Covernor in Councll any special case in
which, in the exercise of the responsibilities
entrusted to them they conalder the circumstances
warrant it. It is my view that the power contained
in P.C. 4895 to vest power of confirmation oxolusizaly
in another authority provides adequate safeguard,l62

General lcNaughton exprossed his full agreement with
Montague's obsemtiona.163 In a subsequent memorandum,
prepared for the Minister of National Defence, the Senior
Officer, C.l.H.Q., stated:

As early as 1940 when resort was first made to the
use of fleld General Courts-Martial, which are convened
under the provisions of the .rmy Act for active service
conditions and not through varrants, we directed in

Routine Orders for the Cdn Army Overseas [Canadian
Aotive Service Force (Overseas) Routine Order No. 232
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of 7 August 19401 tioit "all offences for which the
maximum sentencs is death will be tried [sie] by

. General Courts-— artizl.” This ensured that the

court for the trial or zuch a case would be convened
only by oursclvcs or a senior commander to whom we
had given a desicgated warrant, and would consist of
not less than five olficers instead of not less than
three officers as obtalns for a Field General Courte
Martisl. The trlal would also be more formally
conducted and ths Court have the benefit of the
advice of a Judge Advocate.

Both Lt-Cen licllaughton and myself feel that
military circumstances and considerations might on
occasion arise whon it would be very undesirable for
us not to have the power to deal with a death
sentence as expeditiously as possible. It is
considered that we should in such instances have
equal author&y with our corresponding British
commanders.t

As already mentioned (paragraphs 91 and 114,

above), R.C.A.F. policy had limited the power of confirming

death sentences to the Covernmor in Council. General Montague }J}-

endeavoured to distinguish between the positions of the

military and the R.C.A.F. with respect to this problem:

Position with regard to Army widely different
from R.C.A.F. as .rny personnel in close contact
with e¢ivil population as advance progresses under
circumstances which will render it of the utmost
importance, especially in view of record of the
enenmy in respect of offences against civilians,
that civil population be impressed with the speed
and certainty of military justice and be made
fully awarg of the authority vested in military
officers.165

There were other important considerations -- for example,

"swift military action" would "satisfy the outraged sentiment

of people who otherwise might take private vengeance with no

proof, resulting in reprisals, chaotic conditions and general

unrest among those who -have been led to expect a situation
under Allied military forges widely different from that

" which existed under the enemy." lontague reiterated the

importance of ensuring that Canadian practice conformed as
closely as possible with that of the British and United
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States forces. He advised tho Adjutant Ceneral:

119.

Offences in the face of the enemy may have an
adverse effect on morale unless soldiers are aware
that they will bo completely dealt with by military-
authority without any undue lapse of time.

The principle supporting the vesting of admin-
istration and preservation of military discipline
in military authiorities is that they alone are in
a position to form & correct judgment as to what
sentences the state of discipline in the Army as
a whole or in a narticular force requires. It is
not always possible to communicate a full apprecia=
tion of these considerations to other authority and
the evil to be avoided may have resulted before the

matter can be disposod of.

I submit that commanders who are entrusted with
the safety of an army should not be fettered in
their decisions as to matters which so vitally
affect the disciplins of the army and the success
in the field which depends on that discipline and
on relations with the civil population. Military
punishment must be exemplary and speedy to prevent
military and civil disaffection and to ensure

success.

From the standpoint of humanity it is most
important that a soldier should not be kept in
suspense any longer than absolutely necessary if
in the end a sentence of death will be carried out.

The soldier by petition under R (Can) 574 which
will be known to the defending officer nmay bring
forward all consideraticns which may affeot his
case and the GOC-in~0 in the field in considering
sentences will have before him recommendations from
commanders from unit, brigade, division and corps
and the advice of a senior legal officer.

In the last war no fewer than 89 per cent of
death sentences were commuted by the Commander-ine
Chief of the British Army which compares very
favourably with the record of civil executive

clemency in this respect.

Kot only is it important for the maintenance of
morale and discipline in the Army that justioce
should be exemplary and delay occasioned through
reference to Governor in Council avoided but the
exercise of the jurisdiction on active service by
the military authority will, you will agree, avoid
any suggestion of interference with military matters
in which the foregoing considerations are of such
importance in a theatre of war. Personally I feel
this would be a source of the Ereatoat embarrassment
to the Government of Canada,.lb

When a draft (consolidation) order in council

was under oonsideration, in the autumn of 1943, General




Montague proposed that death sentences should be "reserved

for confirmtion or otherwise” by G.0.C.-in-C., First
Canadian Army or Senior Officer, C.M.H.Q., "or by the
Governor in Council, or by such other authority as may from
time to time be designated by the Governmor in Council for
such purpose in which authority such power to confim or
otherwise may be exclusively vasted...."167 This formula
was not acceptable to the Government's legal officers in
Ottawa, who remained of the opinion that death sentences
should be confirmed only by the Governor in Council.
Although prepared to give the senior officers mentioned
powers of commutation, the legal authorities adOptot_l the
principle that "where a sentence of death has been passed
by a Court Martial held under Odn Military Law [,] the
Covernor in Council or such other authority as may from
time to time be designated by the Governor in Council shall
have the exclusive power to confirm both the finding and

) sentence of such Court Martial.'laa

120. Early in 1944 General Montague solicited the
opinion of General Crerar (then commanding lst Canadian

Corps in Italy), who replied:

The responsibility of confirming a wcath
sentence awarded by cousrt martial is not one which
I seek and yet I quite fail to understand why it
is assumed that [the] Governor in Council is in a
better posl tion to decide whether death or some
lesser sentence is the proper and just answer to
a question which requires to be weighed in the
oircumstances of some particular or general
military situation. Vvhatever the procedure
finally adopted steps must be taken to ensure
speedy confirmation or comnutation once dezth
sentence has boen awarded. The deterrent erffect
of punishment by death [,] which effect is the
chief justification for euch action [,] loses
seriously by delay.l69 :

This view may be compared with the opinion afterwards
expressed by General Crerar as G.0.C.-in-C. First Canadian

Army (see paragraph 102, above).

. ;
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121. Policy on this important matter was finally ;

decided, along the lines previously indicated by the authore
ities in Ottawa, by these provisions of the order in council

c (P.Ce 3740)% of 18 May 1944 (italios added):

1. Where a sentence of death has been passed by
a Court<lfartizl hold under Canadlan military law,

the Covernor in Council, or such other authority as
may from time to tims be designated by the Governor
in Council, shall have the exclusive power tO
confirm both the finding and sentence of such Court=-
llartial. Nevertheoless, any one of the said three
authorities first above mentioned [G.0.C. First
Canadian Army, Chief of Staff and lajor General in
Charge of Administration, C.M.H.Q.] shall, in respeot
of such Court-liartial, have the powers of commutation *
of the confirminz authority under Section 57 (1) of A
the Army Act (notwithstanding the fact that he is not !
the confirming authority). If such sentence of death
is commuted by any one of the sald three authorities
first above mentioned, the finding and sentence as
comnuted may be confirmed as though susch commuted
sentence were the original sentence of the Courte 12
Martial, and such sentence as commuted shall for all Sata?
purposes be deemod tc have been the original sentence @
of the Court-liartial. b it

8. Where a sentence of death anas been passed by
a General Court=artial or by a Field Generzl Court=-
Martial held under Ccnadian military law and has been
confimed under the provisions of this order without
being commuted, the provisions of the said Seection
54 and Rule 120 [relating to confirmation, revision
and approval of sentences under the Army Act and the
Rules of Procedure] shall not apply to the carrying
of the sald sentence into effect, and the authority
who confirmed the said sentence under the provisions
of this order is hereby empowered to cause it to be
put into execution in accordance with Canadian
military law as hereby modified.

This procedure applied throughout the remainder of the

o

campaign on the C:ontinant.“

122, In only ocne instance during the Second Morld
VWar was a mcamber of the Canadian armed services execcuted

under sentence of a Canadian court martial. A synopsis of )3

o *Appendix "D" to this report.

#*General Order No. 418 of 13 September 1944 gave
specific instructions regarding "communication to an accused
pa;agnlt:pon whom sentence of death has been passed by courte
martial®,



the facts in this case and the procedure adopted is given

bslowe.

—

123. In Italy,  between 14 and 22 February 1945, a
soldier of The Hastings and Prince Edward Regiment, No.
C. 5292, Private Harold Joseph Pringle, was tried at Rome

by a General Court lMartial upon the following charge:

When on Active S:;rvioa, Committing a Civil
Offence, that is to say, Murder,

in that he
in the Field, in Italy, on, or about
1 November 1944, murdered Pte. McGillivary
(otherwise known as "Iucky").
The composition of the court was as follows: i)
President .-'. |

0010 R.W. R’-Ohardson. EoDo' RoO.Aoncco. Of :
No. 5 General Hoﬂpital' R.C.A.M.C. 'IE’T

liembers ' 10

Iieut.-Col. J.H. Zelgier, E.D., R.C.A.S.0., of 1st A
Canadian Corps Transport Columnj ’

Lieut.-Col. R.L. indall, C.I1.C., of Headquarters
5th Armoured Division;

Maj. W.A. Boothe, C.i.C., of the 3rd Armoured Reconnaiss-
ance Regiment (The Covernor General's Horse
Cuards); and

H&Jo W. Hozﬂ-ws, Cen. Iaiﬂt, of Canadian Section GQHQQ;
lst Echelon, Allied Force Headquarters.

. The Judge Advocate at the rial was Maj. W.A.D. Cunn,
Assistant Deputy Judge Advocate at Headquarters lst Canadian

sase Reinforcement Croup.

124. ; The main facts in this case are taken from

the record of service of the accused and the proceedings at .
the trial. The accused, who was born at Port Colborme,
Ontario, on 16 January 1920, enlisted in the Canadian Active
Service Force early ir 1940. e proceeded overseas later .
in the same year. In the United Kinglom he was continually



ir trouble with the military authorities, his record showing

a long list of convictions for absence without leave. In
February 1944 he was decpatched with other infantry
reinforcements to the Italian theatre. Followling a short
period of active operailions with his unit in the Liri
Valley, Pringle again went absent without leave in June 1944
and became involved with a gang-of disreputable characters,
including MeCGillivary, in Rome. There, apparently on the
evening of 1 November, a fracas developed between MoeGillivary
and another member of the gang, resulting In MeGillivary
being shot and severely wounded. Four men of the group,
including Pringle, then took the vietim to a point some
distance outside Rome, where Pringle, together with another
member of the gang, fired shots into the victim's body and
left it in a ditch. Pringle was apprehended by the military
police on 12 December and was charged with murder. An
Adviser in Neuropsychiatry at Canadian Section, lst Echelon,
Allied Foroce Headquarters, who examined the accused in
February 1945, certified that he found "no evidence of
nervous or mental disorder”, at- that time, and that Pringle
was "fit to stand trial and to serve any punishment that
might be awarded."170

125. At Pringle's trial, the defence rested upon
two main propositions: first, insufficiency of evidence to
support a conviction; second, that the victim (MoGillivary)
was dead, as a result of his earlier wound, when the ascused
fired into his body and that, therefore, Pringle's act could
not constitute murder. Medlical testimony given at the trial
w:3 conflicting on the material point of whether or not the
vicetim could have been alive when the accused fired at the

body.
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126. On 22 Februsry 1945 the Ceneral Court Martial

found Pringle guilty of the charge and sentenced him "to
suffer death by being shot." Ca 12 lfarch the Officer in
Charge, Canadian Sectlicn, lst Echelon, Allled Forge
Headquart;ars, reserved the finding and the sentence for
confirmtion. The proceedings were then forwarded to
C.M.H.Q. for review. On the 26th the accused submitted a
petition, under paragraph 574 of K.R. (Can.),* against the
finding and sentence to the Chief of Staff, C.M.H.Q.
Meanwhile, British courts martial (one naval) were trying
two other principals in the case for the same offence; both
were convicted and the findings end sentences were conrimod,'
one (Sapper C.H.F. Honess) being executed in April and the '."'f'
other (Fireman W.R. CroTt) in May. 171

127. At C.M.H.Q. the finding and sentence in the
Pringle case were revicwed at great length. (General
Montague received a confidential report, on certain aspects ;?'.-,,_:f‘
of the medical testimony, prepared by Sir Bernmard Spilsbury, L
Honorary Pathologist at the Home Office.)72 on 12 May,
having concluded that there was "no justification for
directing that the seni:zncs be commuted”, the Chief of Staff

. forwarded the proceedings to the Adjutant General, N.D.H.Q.,

for consideration by the Governor in Council. Montague

wrote:

It is my firm recommendation that the finding and
senvence should be confirmed. I am entirely satisfied
that the court avirz had all of the witnesses before
thea end having been able to evaluate thelr evidence,

%"Any officer or soldier who considers himself aggrieved
by the finding or sentence of a court-martial may forward a
petition to the confirming or any reviewing authority through
the usual channels. If such petition raises any question
of law it should be referred to the Judge Advocate-Ceneral."™



has come to the correct conclusion on all of the
facts, The effect of the finding of guilty is that
the court was convinced that the viectim, “"ZLucky"
MaoGillivary [sicl, was in fact alive at the time
that he was shot by our accused, Pte. Pringle. As
is so frequently the case, there is confilcting
expert medicsl testimony on this point, but the
Court having glven it first consideration and having
made its finding, I can find no reason for refusing

to accept that finding.

I desire to point out further that the convisction

~i1s a conviction of murder, and the case must be
considered as a civil offence. If I were a member
of a Court of Appeal reviewing the findings of the
Jury on the evidence in this case, I would find no
reason for interfering with a finding of guilty.
The fact that the accused and the victim were both
members of the Canadian Army, and that the trial was
by a Canadian Court lartisl, is not, in my view, the
controlling feature of this case., In essence, this
is a case which arises out of the shooting of one

- Canadian citizen by another Canadian citizen.
Considering the matter in this way, I have come to
the opinion that the fact that the war is now over
and won should not influence me to treat the matter
otherwise than simply as a case of murder.l73

128. When the proceedings were reviewed at Ottawa
the J.A.G. raised the question of whether a medical officer
should have presided at the court martial in view of

paragraph 220 of K.R. {(Can.), which read:

An officer, other than a combatant officer, will,
by virtue of his rank, or of his position, be
entitled to precedence and other advantages attached
to the corresponding rank among combatant officers.
Such rank or position will not, however, entitlse the
holder of it to the presidency of courts-martial or
to military command of any kind, except over such

officers and men as may be especially placed under

his command, or attached to his corps for duty.
General Montague answered tae question by referring-to
earlier advice, recsivsd from N.C.H.Q., to the effect that
all officers of the Ccuadlan Army were combatant "except
those granted honorary commissions™. He added that Army
Council Instruction No. 1135 of 1941 had established that
the corresponding paragraph of X.X. did not prohibit the
selection of a medical officer for appointment as president
of a British court martial.l74




129. Althouzh the proceedings had reached Ottawa

by 22 May, nearly a month elapsed before the irrevocable
decision was taken. In the meantine the evacuation of
Canadian troops from Itzly for service in North-West Europe
had reached the final stage.¥ In nid-June, General Kontague
cabled N.D.H.Q. that, while bs appreciated fully "the need
for most careful preconfirmamtion-consideration®, it was
advisable that the remaining Canadian elements in Italy,
including personnel comected with the Pringle case, should
be wdthdrauﬁ at the earliest 09portun1ty.175

130. The official decision was eventually conveyed
in an order in council (P.C. 4418) of 20 June 1945. The
order referred to the petition put forward by the accused,
through General Montague, and stated:

That the Judge Advocate-Ceneral, to whom the
proceedings and Petition have been referred, has
reported that the Procsedings are regular, the
finding properly made and the sentence according to
law, and has also expressed the opinion that the
petition discloses no legal grounds for withholding
confirmation of the Finding or Sentence.

Consequently, the finding and sentence were confirmed and
detalled instructions, following the British practice, were
given for the procedure at the sxecution. The finding and
sentence were promulgated at Avellino, Italy, at six o'oclock
on the morning of 5 July, at which time Pringle was informed
of the disallowance of his petition by the Governor General
in Council. Exactly two hours later the sentence was carried

out by & firing squad.:76

*The Canadiens in Italy, 660-5.
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131. "Today as naver before the Canadian soldier
is '"justice conscious!. At expense to the country and with

no expense to the soldier, we furnish legal aid in conneotion .

with a great variety of his problams so that he may be
assured the fact that he is in the Army does not deprive
him of his civil safeguards . . . In these and kindred
matters knowledge of the availability of full justice to

the soldier tends to the maintenance and strengthening of
morale with increased confidence in the military authorities
who may direct or lead him in battle."t77 These observa-

tions, in & letter written in 1943 by lUajor-Gemeral Montague, |

as Senior O0fficer, C.M.H.Q., to Brigadier R.J. Orde, J.A.G.,
N.D.H.Q., had a wide application to the administration of
disciplinary polioy in all three services. Whether the case
in point was a minor matter for summary disposal, such as
dealing with a man who had over-stayed his leave by a short
period, or was of major concern, such as the Pringle case,
Canadian disciplinary polioy endeavoured to satisfy the

most exaoting demands of' Jjustice.

132. | Critics of the administration of certain
facets of service discipline in wartime would do well to
refleot on the important distinctions between civilian and
military practice, as well as the exigencies of the times.
In his article on "Canadlan Military Law" in The Canadian
Bar Review (March 1951), Brigadier %.J. Lawson, Judge
Advocate General of the Canadian Forces, drew attention to
the necessity for "a special code of law presoribing that
certain acts or neglects that are not orrencoa.undor the
ordinary law shall be offsnces under the special code and
troatlﬁg acts that may be minor offences under ordinary law
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as major orrenoea."nS Thus, in ¢ivil law, a common assault
may be a minor mattor; but, in military law, may be "a
serious offence involving s heavy punishment™. These
distinotions are widened in wartime, when there is not
always the same opportunity to ccnduct proceedings in the
relatively detached atmosphere of civilian courts. As we
have seen (paragraphs 102, 117-8, 120, above), senior
Canadian military officers, serving o#erseas, were unanimous
in the opinion that disciplinary policy in the field must

be handled expeditiously in order to be effective. On the
other hand the requirements of 1déa1 Justice could not
always be reconciled with operational neoosgity. Highly
trained legal officers might not be availaﬁle for courts | ;171
martial because they were engaged in aotivo-ojerntidns; the s

extensive resources of 2 legal library were seldom evailable |

to hard-pressed legal officers at the headquarters of a ng#

formation; the vast resources of criminology, of aciantirio ?ﬁ%@

Ak L
I

investigation and analysis, were sometimes lacking and, ;‘fﬁ
above all, the chaos of war frequently resulted in the

destruction of important evidence and introduced confusion
and uncertainty. Yet, in spite of these defects -« which
no system of discipline can overcome completely in war -
‘the administration of Canadian policy achieved remarkably

successful results in two protractéd World Wars.

133. ~ Apart from the constant aim to maintain the
~highest standards of justlice consistent with operational
requirements, the most significant déVAIOpment in the period
under review was Canada's assumption of complete control

over dlsciplinary policy'arfhoting Canadian sailors, soldiers
and airmen serving overseas. .Aa desoribed in an earlier

seoction of this report, considerable progress in the direction
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of autonomy had been made before the end of the First World
War. But it was not until the passing of The Vislting
Foroes (British Commonwealth) /ict, 1935, that complete

autonomy was recognized as a legal, as well as de facto,

right.

154, In the Second YWorld War there was never any
serious doubt about the true st;tus of Canadlan forces :;. b
vis-a-vis those of other memberz of the Commonwealth. On ‘
occasion, early in the war, British authorities sometimes
misunderstood the Canadian position; but as abon as the true
situation was brought to their attention they were sorupulous
in their recognition of Canadian autonomy in all matters
affecting discipline.* As previously mentioned (paragraph
97, above), it was significant that, when arrangemsnts were
belng concluded for the invasion of North-West Europe, the
British authorities preferred the Visiting Forces Aot to ;?gﬂ
i)

i
{
Ay

operate, both inside and outside the United Kingdom, "with | *
as few limitations as possibvle". The principal Canadian | 0l
diffioulty resulted from the constant need for improvisation
of diseiplinary arrangements (mainly in the form of changing

warrants for convening courts martial and confirming
‘sentences) to cope with operational requirements. Neverthe-

B
B

less, considerable flexibility was attained in the policy
covering troops in such widely separated places as Gidbraltar

and Hong Kong.

135. Finally, we may note that, although the AN
achievement of Canadian autonomy in these matters epplied

equally to all three services, certain variations, or shifts

of emphasis, appeared in the administration of their |

¥Six Years of War, 230=-l.



‘tendency for disciplinary policy in the R.C.A.F. to assume

disciplinary codes. Uinloriunately, as mentioned in the

first paragraph of this re.ort, avallable material is
insufricient for a detailec comparison of the procedures
employed in the three services. However, it 1s clear that,
largely because of the nature of naval operations, the R.C.N.
was much more closely integrated with the R.N. in disociplin-
ary matters than was either the Canadlan Army or the R.C.A.F.
with its British counterpart. Again, since R.C.A.F. foImae
tions serving overseas attained neither the strength, in
manpower, nor the organizational status of First Canadian
Army (many R.C.A.F. units and formations being dispersed in
various R.A.F. Commands), there appears to have been a _- 1

somewhat less significance than was the case in Canadian
military formations. It was inevitable that, dealing with ~ |
relatively greater numbers of men in homogeneous formations,
the Canadian Army Overseas encountered larger and more
complicated problems of discipline than did either the R.C.N.
or the R.C.A.F. In any event, the most important considere
ation in all three services was a common determination to
co-operate with each other and with Canada's Allies in

achieving final victory.

136. This report was prepared by Lt.-Col. T.M.
Junter, a member of the law Soclety of British Columbia.

Ay ez, Lo
(G.W.L. Nicholson) Colonel &
7. Director Historical Seoction
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P

(Annexed to FP.C. 547 of 24 Jan 41)
CANHADA

GEORGE THE SIXTH, by the Grace of God of Great Britain,
Ireland and the British Dominions beyond the Seas,
Xing, Defender of the Maith, Eaperor of India.

To the Officer Commanding each of those Forces of His
llajesty serving on the Continent of Europe with whioh
Canadian Military Forces there serving are acting in
combination.

Creetings:= \

In pursuance of the provislons of the Militla Act, the
Army Aot and the King's Regulations and Orders for the
Canadian Militia and of the provisions of Order-in-
Council of the day of
P.C.No.

WE DO HEREBY AUTHORIZE AND EMPOVER you from time to time
as occasion may require, to convene General Courts=-
Martlial and to appoint officers to constitute the
same for the purpose of trying any member of the
Canadian Military Forces subject to lilitary Law
Serving under your comuiind on the Continent of Europe
who shall be charged with any offence against the
Army Aot, the lMilitis .ot or the Xing's Regulations
and Orders for the Cansdian I7ilitia, when the Canadian
i'1litary Forces of which he Is & member shall te acte
ing in combination with the Iorces under your command
on the Continent of Europe, which sald Courts-i/artial
shall be constituted and shall proceed in the trial
of such offences and in the givirg of santence and
awarding of punishmont according to the powers confere
red by and under the said King's Regulations and
Orders for the Canadian Militia, the Militia Act and
the Army Aot to the extent to which the latter may be
applicable to the Canadian Military Foroces.

AND VE HEREBY AUTHORIZE and empower you to receive the
Proceedings of any such Courts-llartial, and according
to the provisions of the Militia Aot, the Army Act,

— the King's Regulations and Orders for the Canadian
Militia and of Order in Council of of
P.C.No. to approve, confirm and cause to be
put into execution, mitigate, commute or remit any -
sentence of any such Court-Martial.

AND VE DO HEREBY FURTHER AUTHORIZE you to direct your
Warrant to any Officer under your command, not below
the degree of a Fleld Officer, giving him a general
authority to convene General Courtc-iartial, for the
trial, under the said Act, ol any such persons subdbe
Ject to Military Iaw, as are for the time bdeing under
or within the territorizl limits of his Command on
the Continent of Europe, whather the offences shall
have been committed before or after such Officer
shall have taken upon him his command, and also to
exercise, in respect of the prccecedings of such Courtse
Martial, the power of confirming the findings or
sentences thereof in accordance with the Militia Act,
the Army Act and the King's Regulations and Orders
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for the Canadian Militia 22 orf the provisions of

Order-in-Council of :the day of
P.C.No. , or if you should so think fit, o

directing him to rossrve for your confirmation tae
procsedings of all or 2ny such Courts-iiartial, in

+hich case you &are ncraby authorized to exercise, in
raspect of the procesediings so reserved, all the powers
of a confirming Officer ir accordance with the liilitia
act, the Army Act and the Xinz's Regulations and Orders
for the Canadian Militia and of the provisions of Order-
.n=Council of the day of

Z.C.No. .

WE A7.30 HEREBY AUTHORIZE YOU in any oase in vhich you
shall think fit so to do, o tranamit the proccede
ings of any General Court-liartial to the Judge
Advocate=General, Departmont of Natlonal Defence
of Our Government in Canada in order that he may
forward them to Our !!inister of National Defence
of Our said Government who will lay the same before
Our Covernor in Council for his decision thereon.

AND THAT there may not in any case be a failure of
Justice from the want of a proper person authorized
to act as Judge-idvocate, e do hereby further
empower you, to nominate and appoint, and to delegate
to any Officer duly authorized to convene a General
Gourt-artial, the powor of appointing a fit person
from time to time for executing the office of Judge
sdvocate of any Court-artial for the more orderly
croceedings of the sanme.

Al'Z for enforeing the sentence of eny such Court-lartial,
‘e do also give you authority to appoint, and to
dalegate to any Officer duly authorized to convene
& General Court-=Martial, the power of appointing a
Provost-liarshall to use and exercise that office
according to the provisions of the iilitia Act, the
Army Aot and the King's Regulations and Orders for
the Canadian Militia and of the provisions of Order=
%naq§unoil of the day of

-.o.

AND for executing the several powers, matters and things
herein expressed, these shall be to you, and all
others whom it may concern, a sufficient Warrant and
Authority. &

IN TESTIMONY WHEREOF etc.
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DELECATED WAHZANT FOR CONVENING
GENERAL COURIS-MARTIAL

TO THE OFFICEx DITAILED TEMPORARILY TO
COMMAND THE CANADIAN CORPS, CANADIAN ARMY (ACTIVE),
NOT BELOW THE RANK OF LIAJOR-CLNERAL.

WHERZAS I an empowered by Order-in-Council,
P.C. No. 9586 dated 11 Dec 41 to come into effect 1 Jan 42,
and by Warrant of IHis Majesty issued therunder, to direoct
ny Yarrant to any Officer undeyr my command, not below the
rank of Fleld Officer, giving him a general authority to
convene General Courts lMartial for the trial under the Army
Act, of any Officer or Soldier of the Military Forces of
Canada under the command of such last mentioned officer
who 1s subject to military law, and also to execute
(subject to the provisions of the saild Order-in-Council
and Warrant) in respect of the proceedings of such Courts-
Martial, the power of confirming the findings and sentences
thereof in accordance with the said Act:

By virtue of the said Order-in-Council and
warrant, I do hereby authorize and empower you (or the
Officer on whom your command may devolve during your
absence, not under the rank of Major-General) from time
to time, as occasion may require, to convene General _
Courts-Martial for the trial, in accordance with the said
Act and Rules made thereunder, of any Officer or Soldier
of the Military Forces of Canada under your command who
is subject to military law and is charged with any offence
mentioned in the said Act, and is liable to be tried by a

General Court-lartial.

And I do hereby empower you (or the Officer
on whom your command may devolve during your absence, nor
under the rank of Major-General) to reccive the proceedings
of such Courts-lartial and confirm the findings and
sentences thereof, and to exercise, as respects these
Courts and the persons tried by them, the powers created
by the said Act 1n the Confirming Officer in such manner
as may be best for the good of His Majesty'!s Service.

Provided always that if by the sentence of
any General Court-Martial an Officer has been sentenced to
suffer death, or penal servitude, or imprisonment with or
without hard labour, or cashiering, or dismissal from His
Majesty'!s Service, or a Soldier has been sentenced to
suffer death or penal servitude, you shall in such cases,
as also in the case of any other General Court-Martial in
which you shall think fit so to do, withhold confirmation
of the findings and sentence and transmit the proceedings
to me or whoever shall at the time be entitled under the -
terms of the sald Order-in-Council and Warrant to confim

such proceedings.

And that there may not in any case be a
fallure of Justice from the want of a proper person to act
as Judge~Advocate, I hareby empowsr you to nominate and
appoint a fit person from time to time for executing the
office of Judge-Advocate of any Court-Martisl for the more
orderly proceedings of the same,

o=




And for so coing, this shall be, as well '
to youtas to all others whon it may concern, a sufficient '
warrant. :

Given under my hand and seal in the Field
in the United Kingdom this rirst day of January, 1942,

h

(Sgd) A.C.L. McNaughton (L.S.)

(4.G.L.McNaughton) Lieutenant-General
G.0.C. Canadian Corps .
Senior Combatant Officer,

Military Forces of Canada in the

United Kingdom or on the Continent

of Eurcpe.

By Command

J.E. dger Lt.-Co
Starf Officer
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DEIEGATED WARRANT FOR COI'VE.1iiG GENERAL COURTS-MARTIAL

To The Officer Commanding 15 Army Group not below the '
rank of Lisutcnant-General.

WHEREAS by vrder-in-Council of the aleventh
day of December 1941 PC $5&6 and by Warrant therseunder
I, as Senior Combatant Offlcer of the Canadian iiilitia
not below the rank of ilajor-General, serving with the
1ilitary Forces of Canada in the United Kingdom or on
the Continent of Europe am empcwered to convene General
Courts-Martial for the trial of any officer or soldier
serving in the said liilitary Forces of Canada under my
conmand and to confirm the rindings and to approve,
confirm, and cause to be put into execution, mitigate,
commute or remit any sentence of any such Court-Martial;

AND WIZREAS I, as the sald Senior Combatant
Officer of the Canadlen Militia am empowered by the said iy
Order-in-Council of the eleventh day of December 1941
PC 9586 and by the said Yarrant to authorize officer
under ny command (but not below the rank of Fileld
O0fficer) and any officer not below the rank of Fleld
Officer of the force of any part of the British Commone i
wealth under whose command zny Canadian body, contingent Al
or detachment elsewhere tiaan in the United Kingdom may be L
serving alone or tcguvher or acting in combination, to e
convene General Courts-fartisl for the trial of any ;
officer or soldier o the Military Forces of (Canada under .
the command of the orficer so authorized and to confimm gl
(subject to the provisions of the said Order-in-Counocil o e
and Warrant) the finding and sentence thereof;

AND WHEREAS by Order-in-Council of the )
fifteenth day of June 1943 PC 4895 which applies to any of

the Military Forces of Canada whioh are controlled and i
administered by or through Canadian Military Headquarters §

in Great Britain, it was provided that the officers who 5 B
pursuant to para 4 of the said Order-in-Council PC 9586 5

may be authorized to convene General Courts-lMartial else-
where than in the United Kingdom and to confirm the findings
and sentences thercof, shall include any officer not below = |
the rank of Fleld Ciflocer commanding any part of the B
ll1litary Foreces of Canada whioh is serving alone or I.‘
pursuant to the Visiting Forces (British Commonwealth) |11
Act, 1933, 1s serving together or acting in combination i
with a force of any other part of the British Commonwealth; |

AND VHEREAS by the said Order-in-Council of
the fifteenth day of June 1943 PC 4895, I am empowered to
confim the findings and sentence of any General Courte
Yartial convened by en officer authorized so to do pursuant
to the sald para 4 o the Order-in-Council of the eleventh
day of December 1941 PC $586, or pursuant to the said
Order=-in-Council of the rifteenth day of June 1943 PC 4895
in like manner and to the same extent as I am empowered to
do under the provisions of the sald Order-in-Council PC '
9586 in the case of officers and soldiers serving under
ny command.
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NOV T:ILRE/0E by virtue of the sald Orders-
in-Council and the szid warrant I do hereby authorize and
empower you (or the officer on whom your command may
devolve during your absence not below the rank of Lieutenant-
Ceneral) from time to ti 5 a3 occasion may require to
convene General Courta-l -¢ial for the trial, in accordance
with the provisions of the }ilitia Act, the Army Act, the
King's Regulations and Orders for the Canedien 1Militia and
the said Orders-in-Councll, of any officer or soldier of
the Military Forces of Canada under your command who is
subject to military lew and 1s charged with any offence
mentioned in the Army Act and is liable to be tried by a

" General Court-lartial;

AND I DO hersby empower you (or the officer
on whom your command may devolve during your absence not
below the rank of licutenant-GCeneral) to receive the
proceedings of such Cocurts-iartial and confirm the findings
and sentences thereof and to exercise as respects those
Courts and the persons trisd by them the powers created by
the said Acts, Regulations and Orders and Orders-in-Council
in the Confiming Officer in such manner as may be best
for the good of His Majesty's Service;

PROVIDED always that if by the sentence of
any General Court-llartial an officer has been sentenced to
suffer death or penal servitude or imprisonment with or
without hard labour, or cashiering or dismissal from His
Majesty's service, or a soldier has been sentenced to
suffer death or penal servitude, you shall in such case
as also in the case of any other General Court-Martial
in which you shall think it so to do, withhold
confirmation of the rindings and sentence and tranamit
the proceedings to Canadian Militaery Headquarters at
london England for confirmation by me or by whomsoever
shall at the time Dbe entitled under the terms of the said
Orders-in-~Council and Warrant to confirm such proceedings;

r -

;‘--'E [
e 2 ¥
s

S e
e e T S

e
=L
T

AT
o
e

=
e T e

e

AND that there may not in any case be a
fallure of justice from the want of a proper person to aot
as Judge Advocate, I hercby empower you to nominate and
appoint a fit person from time to time for executing the
office of Judge Advocate of any Court-Martial for the more
orderly proceedings of the sanme;

AND for so doing, this shall be, as well
t1‘:’0 ybutaa to any others whom it may concoern, a sufficient
warrante. .

Given under my hand and seal in the Field in
the United Kingdom this nineteenth day of June 1943.

(SGD) A.llcNaughton
(A.G.L. Mcliaughton) Lieutenante
General
Senior Combatant Officer of
the Canadian lilitia serving
with the Military Forces of
Canada in the United Kingdom
or on the Continent of Europe.
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P.C, 3740
PRIVY COUNCIL
CANADA

AT THE GOVERNMENT HOUSE AT OTTAWA
THURSDAY, the 18th day of MAY, 1944.
PRESENT:

HIS EXCELLERCY
THE GOVERNOR GENERAL IN COUNCIL:

WHEREAS by Orders-in-Council dated 13th .
January 1940, P.C. 149; l4th June 1940, P.C. 2579; 4th ]
July 1940, P.C. 2932; 13th August 1940, P.C. 3780;
24th January 1941, P.C. 547; 22nd October 1941, P.C. R
8121; 24th October 1941, P.C. 8122; 1llth December 1941,
P.C. 9586; 26th November 1942, P.C. 10770; and 15th
June 1943, P.C. 4895, provision was made inter alia
for the convening of Courts Martial required to be held i
for the trial of memlers o?f the military forces of U
Canada serving in the United Kingdom or on the o
Continent of Europe arnd for the confirmation of the

findings and sentences thereof';

AND WHLAEAS the Minister of Natlonal Defence
reports that due to the expansion of the military forces
of Canada serving overseas and certailn changes in their
organization which have been made since the aforssaid
orders were passed, as well as the fact that units and
formations thereof, while under the administrative
direction and control of Canadian Military Headquarters At
in Great Briltain, are serving elsewhere than in the i
United Kingdom or on the Continent of Europe, the R N
frooedure presoribed by the aforesaid Orders-in-Council %

8 no longer appropriate; i y

That in the interests of simplification of

- adninistration, it is considered that the provisions B
respecting the convening of Courts Martial and the
confirmation of the findings and sentences thereof

should be set forth in one Order-in-Council; and

That in respect to members of the military
forces of Canada serving anywhere under the administrae
tive direction and control of Canadian Military
Headquarters in Great Britain, it is desirable in the
public interests that no sentence of death awarded by {1l
a Court Martial should be put into execution unless the
same has been confirmed by Your Zxcellency=-in-Council.

AND '"WHEIZAS the lMinlster recommends that in
consequence of the exigenolies arising out of the state
of war now existing, and in view of the foregoing con=-
siderations, a new procedure in respect to the convening
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of Courts-Martial requirsd to be held for the trial of

members of the military forees of Canada which are controle '

led and administered by or through Canadian Military
Headquarters in Great Britain and for the confirmation .
of the findings and sentences thereofl be prescoribed.

TIILREFORE, Hls Lxcellency the Governor

Ceneral in Council, on the recommendation of the Minister
of National Defence and under and by virtue of the l7ilitia
Act, Revised Statutes of Canada 1927, Chapter 132, and

the War Measures Act, Revised Statutes of Canada i927,
Chapter 206, eand notwithstanding the provisions of any
other statute, order or regulation, is pleased to make

and doth hereby make the following Order:

~0RDER e
il This order shall apply to the military forces

of Canada which are controlled and administered by or through

Canadian Military Headquarters in Great Britain.

2. The General 0fficer of the Canadian Militia
commanding lst Canadian Army, the Chief of Staff and the
MaJor-General in Charge of Administration at Canadian
Military Headquarters in Great Britain, in eaoh case not

below the rank of Major-General, are each hereby authorized =

to exercise in accordance with Canadian military law as
hereby modified the following powers, namely,

(a) To convene General Courts-Martial for the
tr."u.)é.l in accordance with Canadian military law of persons
subject to that law, whether such persons are under or
within the territorial limits of his command or not;

(b) To confirm the findings and sentence of any
such General Court-iartial whether convened by him or not;
except where a sentence of death has been passed;

(6) To delegate by his warrant to any officer,

Fod
Ve

o

not below the rank or relative rank of field officer, of the

naval, military or air forces of Canada or of any other part
of the British Commonwealth, who is comuanding for the time
being any body of the said forces or serving on the staff
thereof, the power to convene General Courts-Martial for
the trial in accordance with Canadian military law of
persons subject to that law who may be under or within the
territorial limits of the command of the said ofricer or

of the headquarters in which he may be serving;

(d) To delegate by his warrant to any csuch officer
mentioned in sub-paragraphk (o) hereof the power to confimm
the findings and sentence of any General Court-lartial
convened under such delegated power whether by the same

officer or not;
provided, however, that if by the sentence of

any General Court-lMartial convened under such delegated
power an officer or a person subjeoct to Canadian military
law as an officer has been sentenced to suffer death,



penal servitude or imprisonment with or without hard
labour, or to be cashiered or dismissed from His Majesty's
service, or a soldier or a person subject to Canadian
military law as a soldier has been sentenced to suffer
death or penal servitude,.the findings and sentence
thereof shall be reserved by the said officer for
confirmation, in which case the sald three authorities
first above mentioned are each hereby empowered to confirm
in accordance with Canedian military law the findings and
sentence so reserved, except where a sentence of death

has been passed.

(e) To appoint, and to delegate by his sald
warrant the power to appoint, & fit person from time to
time for executing the office of Judge Advooate of any
such General Court-Martial;

(f) To appoint, and to delegate by his said
warrant the power to eppoint, a Provost Marshal from time
to time to use and exercise that office in accordance with
Canadian military law in respect of enforecing the sentence
of any such General Court-Martial;

(g) To cause, and to delegate by his said warrant,
except in respect of a sentence of death, the power to
cause the sentence of any such General Court-Martial to

be put into execution;

(h) To revoke the whole or any part of a warrant
issued by him hereunder;

(1) To provide, subject to the provisions of
this order, that any such delegation or revocation shall
be subject to such restrictions, reservations, exceptions
and conditions as he may see fit and whioh are consistent

with Canadian military law.

3. The provisions of Section 99 of the Militia
Act shall not apply to the findings or sentence of any such
General Court-Martial,

4. In respect of a Field General Court-Martial
held under Canadian military law for the trial of a person
subject to that law, the powers and dutlies of a confirming
authority under Section 54 of the Army Act and Rule 120 of

the Rules of Procedurs made under that Act shall not extend, :

in the case of an officer or a person subject to Canadian
Military law as an officer, to a sentence of death, penal
servitude, imprisonment with or without hard labour,
cashiering or dismissal from His kajesty's Service, and,
in the case of a soldier or = person subject to Canadian
military law as a soldler, to a sentence of death or penal
servitude, which said ssntences as well as the findings in
each such instance shall be reserved for confirmation, and
each of the sald three authorities rfirst above mentioned
is hereby empowered to confirm in accordance with Canadian
military law as hereby modified such findings and sentences
80 regervod. except where a sentence of death has been
passed.



5. In respect of the findings or sentence of a
General Court-llartial or a leld General Court-/artial held
under Canadian military lew winich have been reserved for
gonfirmation by supcrior suthority under Rule 51 and the
sald Rule 120, respectively, of the sald Rules of Procedure,
the said three authorities first above mentioned are each,
except where a sentence of death has been passed and
without prejudice to the power of confirmetion in any such
superior authority, hereby empowered to confirm such
findings or sentenccs so reserved and to cause the sentence
as confirmed to be put into exccution in accordance with
Cenadian military law as hereby modified in all cases
where he is not so qualifiod urnder that law.

6. In respect of a General Court-llartial or a Field
General Court-iartial held under Canadian military law, any
one of the said three authoritles first above mentioned
may reserve or diresct that there be reserved the findings
and sentence or the sentence only of such Court-ilartial for
confirmation by the Governor in Council or such other
authority as may from time to time be designated by the
Governor in Council, end the Governor in Council and the
sald other designated authority &re each hereby empowared
to confirm such findings or sentence so reserved and to
cause the sentence as confirmed to be put into execution
in accordance with Car-diar military law as hereby modified.

7. VWhere a sentence of death has been passed by a
Court-Martial held under Canadian military law, the
Governor in Council, or such other authority as may from
time to time be designzted by the Governmor in Counecil,
shall have the exclusiva power to confirm both the finding
and sentence of such Court<iartial. Nevertheless, any one
of the said three authorities first above mentioned shall,
in respect of such Court-lartial, have the powers of
commutation of the confirming authority under Section 57(1)
of the Army Act (notwithstanding the fact that he is not
the confirming authority). If such sentence of death is
conmuted by any one of the said three authorities first
above mentioned, the finding and sentence as commuted may
be oonfirmed as though such commuted sentence were the
original sentence of the Court-lartial, and such sentence
as comunuted shall for all purposes bo doemed to have been
the original sentence of the Court-larvial.

8. Vhere & sentence of death has been passed by a
General Court-llartial or by a Field CGeneral Court-lartial
held under Canadian mi’itary law and has been sonfirmed
urder the provisions of this order without being commuted,
the provisions of the said Section 54 and Rule 120 shall
not apply to the carrying of the saild sentence into effect,
and the authority who confirmed the sald sentence under
the provisions of this order is hereby empowered to cause
it to be put into execution in accordance with Canadian
military law as hereby modified.

9. In any casse in which the proceedings of a court-
martial and any documents attached thereto or required to
be forwarded therewiil are lost or destroyed, a copy
thereof certified by an officer to be a true copy shall
stand and be accepted for all purposes in lieu of the said
original proceedings and documents.

Li
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10, The following Orcsra~in-Council and the warrants
issued thereunder are hasreby cancelled insofar as they
apply to persons subject to Canadian military law:=-

Order-in-Courcil date’ 13 Jeruvary 1940 - P.C. 149
Order-in-Ccunsil Zatad 14 June 1940 - P.C.2579
Order-in-Courcil dated 4 July 1940 « P.C.2932
Order-in-Council dated 13 August 1940 - P.C.3780
Order-in-Council dated 24 January 1941 = P.C. 547
Order-in=Council dated 22 October 1941 - P.C.8121
Order-in-Council dated 24 QOctober 1941 - P.C.5122
Order-in-Council dated 11 Decemberl94l - P.C.9586
Order-in-Council dated 26 Novemberl942 - P.C.10770
Order-in-Council dated 15 June 1543 - P.C.4895.

11. Order-in-Council dated 25 January 1944, P.C. 493,
is hereby cancelled insofar a3 1t vests in the officers
specified therein any of the powers mentioned in the Orders-
in-Council referred to In paragraph 10 hereof; provided,
however, that any action teken under the aforesaid Order-
in-Council P.C. 493 or under any of the Orders-in-Council
or warrants referreé¢ tc in paragraph 10 hereof prior to
notification of this Order in Canadian Army Overseas
Routine Orders shall be as valid and effectual as if this

Order had not been made.

(SGD) A.M. Hill
Asst Clerk of the Privy Council

b H
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DELEGATED WARRANT FOR CENIRAL COURTS-MARTIAL

TO:

THE GENERAL OFFICER COMTANDING
2D CANADIAN CORPS, OR THE OFFICER,
NOT BEIOW THE RANK OF MAJOR-GINZRAL,
ON WHOM YOUR COMIZAND MAY DEVOLVE IN
YOUR ABSENCE.

%

PURSUANT and subject to the provisions of Order-in-
Council (PC 3740) of 18 May 44.

I HEREBY authorizc and empower you, from time to time as
occasion may require, to convene a General Court-lartial
for the trial, in accordance with Canadien military law,
of any person subject to that law who is under or within
the territorial limits of your command and liable to be
tried by a General Court-llartial, whether the offence so
to be tried shall have been committed before or after you
shall have taken upon yourself your comuand.

AND I HEREBY authorise and empower you to receive the
proceedings of such Gener=ml Courts-liartiel and also the
proceedings of any General Courts-llartial referred to you
which have been convened by an offlicer so authorised and
empowered under the provisions of the sald Order-in-Council, -
and to confirm the findings and sentences thereof, and to
exercise, as respects these courts and the persons tried
by them, the powers created by Canadian military law in
the confirming officer, in such manner as may be best for
the good of His Majesty's service.

PROVIDED ALWAYS that if by the sentence of any such
General Court-iartial an officer or a person subject to
Canadian military law as an officer has been sentenced to
suffer death, penal servitude or imprisonment with or
without hard labour, or to be cashiered or dismissed from
His llajesty's service, or a soldier or a person subject
to Canadian military law as a soldier has been sentenced
to suffer death or penal =zervitude, you shall in such
case, as also in the case of any other General Court=
Jartial in which you shall think fit so to do, reserve
confirmation of the findings and senvence and transmit
the proceedings to me or as you may be otherwise directed
by me from time to time.

AID that there may not in any case be a failure of
Justice from the wan. of a proper person to act as
cudge-Advocate, I hersby empower you, in default of a
person deputed by the Judge-Advocate-General, Canadian
Army Overseas, to nominate and appoint a fit person from
time to time for executing the office of Judge-Advoocate
of any such General Court-Martial for the more orderly
proceedings of the sanme.
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AND for so doing, this shall be, as well to you as to
any others whom it may ooncern, a sufficient warrant and
authority. ~ g

c GIVEN under my hand in the Field this 12 day of June, jovy
1944. N
I

i..",'l
gty
;.%
(Initialed) H.D.G.C. i

(E.D.G. Crerar) Lieutenant-Ceneral
General Officer Commanding-in-Chief e
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1.

2.

3.

4.

NOTE ON ORIGINS O} SECTICN 99 OF THE MILITIA ACT,

CHAP. 132, RaS:C., 1927

In the period immediately preceding Confederation,
the ultimate authority for discipline (including
confirmation of courts martial) within the
Canadian Militia rested with Her Majesty Queen
Victoria.

After Confederation, section 74 of "An Aot respeoting
the Militia and Defence of the Dominion of Canada™
(Chapter 40 of the Statutes of Canada, 1868)
provided, inter alis, that "no sentence of any
General Court Martial shall be ocarried into effect
until approved by Her Majesty".

The stipulation in section 74 was ocarried forward
in all subsequent 1'ilitia Acts until, by section
101 of 4 Edw. VII, Chap. 23 of the Statutes of
Canada, 1904, the source of approval was ochanged
from 1&3 Majesty the King to the Governor in
Couneil.

Section 99 of the Militia Act, Chap. 132, R.S.0.,
1927, thus recapitulated the earlier provision as
amended in 1904.

(Information supplied by 0ffice of the Judge
Advocate General, Department of National
Defence, 4 May 60, on file H.Q.S.
2-121-6.) (=
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D.H.S. to J.A.G., 20 Jan 33; file D.H.S. 10-10b;
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25 Mar 36; J.A.G. to D.H.S., 9 Apr 36, H.Q. 683=l=
30-2 [P.A.C. files]; Senior Nerrator, Hist. Sec.
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to D.H.S., 4 May 60, H.Q.S. 2-121-6. i

The historical background of Canadian military law

is briefly reviewed by Brigadier W.J. lawson, "Canadian
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241-55. SN
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G.N. Tucker, The Naval Service of Canada: Its Official
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